January 5, 1989 LB 81-160
LR 1-2

being here and thank you for your services. We alsoc have guests
of Senator Red Johnson under the north balcony. We have Omer
Troester of Hampton, Nebraska. With him is an exchange student,
Alberto Porras of Costa Rica. Would you gentlemen please stand
up and be recognized. Thank you for being here. We also have,
over under the south balcony, a former member of this
Legislature, Senator Tom Fitzgerald, would you please stand up

and wave your hand. Thank you. Please welcome Senator
Fitzgerald back. Thank you, Tommy. Mr. Clerk, back to the
reading.

CLERK: (Read LB 81-98 by title of the first time. See

pages 61-67 of the Legislative Journal.)

PRESIDENT: We'll stand at ease for some 15 minutes or half an
hour while we get some of the work caught up up here in front.
So be at ease, please, for a while. Thank you.

EASE

CLERK: Meeting of the Health Committee, under the north
balcony, right now. Health Committee, north balcony right now.

SPEAKER BARRETT PRESIDING

SPEAKER BAPRETT: Additional bill introductions, Mr. Clerk.
ASSISTANT CLERK: (Read LB 99-150 by title for the first time.
See pages 67-76 of the Legislative Journal.) That's all I have

at this time, Mr. President.

SPEAKER BARRETT: More bill introductions, Mr. Clerk.

CLERK: (Read LB 151-160 by title for the first tise. See
pages 76~79 of the Legislative Journal.) Mr. Picsident, in
addition to those new bills I have new resolutions. (Read

LR 1-2 for the first time. See pages 79-81 of the Legislative
Journal.)

Mr. President, in addition to those items I have a series of
announcements. Mr. President, there will be a meeting of the
Executive Board today -t three-fifteen for purposes of
referencing. Executive Board, three-fifteen for referencing.

Mx. President, Senator Rod Johnson would like to have a meeting
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January 27, 1989 LB 58, 115, 138, 142, 159, 175, 225
256, 261, 283, 284
LR 20

SPEAKER BARRETT PRESIDING

SPEAKER BARRETT: Welcome to the George W. Norris Legislative
Chamber on Friday, January 27th. Chaplain of the day, Pastor
Jerry McInais of Trinity United Methodist Church in Lincoln.
Reverend MclInnis, please.

REVEREND McINNIS: (Prayer offered.)

SPEAYER BARRETT: Thank you, Reverend MclInnis. We hope you will
be able to come back again. Roll call, please.

CLERK: There is a guorum present, Mr. President.
SPEAKER BARRETT: Thank you. Any corrections to the Journal?

CLERK: (Read correction as found on page 458 of the Legislative
Journal.) That is all that I have, Mr. President.

SPEAKER BARRETT: Any reports, messages, or announcements.

CLERK: Mr. President, your Committee on Enrollment and Review
respectfully reports they have carefully examined and reviewed
LB 256 and recommend that same be placed on Select File; LB 175,
LB 261, LB .15, LB 283, LB 284, LB 58, and LB 142, all reported
to Select File, some having E & R amendments attached. (See
pages 458-60 of the Legislative Journal.)

Mr. President, your Committee on Judiciary, whose Chair is
Scnator Chizek, reports LB 159 to General File, and LB 138 to
Gereral File with amendments, both signed by Senator Chizek.
(See page 460 of the Legislative Journal.)

Judiciary offers notice of hearing, Mr. President; and LR 20 is

now ready for your signature, Mr. President. That is all that I
have

SPEAKER BAREETT: Thank you. And while the Legislature is 1in
sescion and capable of transacting business, I propose to sign
and I do sign LR 20C. “+em 5, Mr. Clerk.

CLERK: Mr. President, I have a motion from Senator McFarland to
rerefer LB 225 from the Urban Affairs Committee to the
Education Cummittee. Senator McFarland filed his motion
yesterday. It is found on page 451 of the Journal.
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New resolution, Mr. President, offered by the Speaker, LR 30.
(Read brief explanation of LR 30. See page 734 of tle
Legislative Journal.) That will be laid over.

And, Mr. President, received a report, the biennium report from
the Nebraska Public Transportation System Programs from the
Department of Roads. That will be on file in my office.

One announcement, Mr. President. The General Affairs Committee
will meet in Executive Session underneath the north balcony at
nine-thirty. General Affairs, north balcony, nine-thirty.
That's all that I have, Mr. President.

PRESIDENT: Okay, we'll move on to General File, LB 159.
CLERK: Mr. President, 159 is a bill introduced by Senator

Conway and others. (Read title.) The bill was introduced on
January 5, referred to Judiciary, Mr. President. The bill was

passed over, Mr. President, on January 31. I have a motion from
the principal introducer at this time to bracket LB 159 until
March 2, 1989, and that's of fered by 3Senator Conway,

Mr. President.

PRESIDENT: Senator Conway, would you like to speak to us about
that, please.

SENATOR CONWAY: Yes, sir. Thank you, Mr. President, and
members, LB 159, as most of you are well aware, is the so-called
tort reform bill that we passed last year that was ultimately
vetoed then by the Governor and we have reintroduced that bill
in the form by which it was passed last year back to the body.
It went to the committee and was sent out...back out to the
flocr. There is some negotiation going on relative to some
technicalities that many of us believe would make the bill
better, more palatable for those who are going to be affected by
it to the greatest extent. And those negotiations have not been
finalized as yet and that's why I'm asking for the bra-ket for
March 2nd, asking for those 10 working days for us to finish
that negotiation so that when we bring it to the body that we
will be in a better position to offer the best bill that we can

to this group. So I would ask that the body support the bracket
motion to March 2nd.

PRESIDENT: Are there any objections? Senator Ashford.
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SENATOR ASHFORD: |'m going to say a few things about this if
could, Nr. President. I don't want tn bel abor the point. ¢
the principal introducer wishes the bill to be bracketed, ihen
in all | i kelihood, it should be bracketed. when | heard this
norning that there was an effort going to be nade to bracket the
bill ny initial reaction wast o oppose it and my in itial
reaction was namintained by ne until about five minutes” ago. The
history of this bill i's, asmanyof you know who havebeen in
the body for the last two years, has been a gf very trvin
and ,difficult one. Thi s piece of Iegislatloyn’ came %ut 0 tﬂe
very heated dispute over LB 425 which occurred in the 1987
session of the Legislature. And, as you mayrecall , LB 425 was
a very conplex piece of legislation that totally changed our
tort law in Nebraska and had included in it some provisions
which were extremely unnecessary, which were, quite frankly, an
assault on the way the judicial process has been dealing wth
tort law for the last 100 years in the State of Nebraska.

after that assault was beaten back by the Legislature in 16{3]9
Senator Conway and | discussed a way of trying to resolve what
was at that time believed tobe the two biggest problems with
the legislation...or with the tort law in Nebraska, {hat bpein
the slight gross negligence standard and the joint ang severap
liabil ity question or the deep pocket i ssue. And  after
spending, quite frankly, all of the summer between the 1987 and
1988 session, Senator Conway and | came up with what |ast year
was LB 1178. LB 1178 is a cleanpiece of legislation. |t deals
very effectively withthe question of joint and several
liabil ity. It is a model act which is designedto pglance the
interests of the victimof a negligent act and the I nterest of
the...in comon parlance, the deep pocket defendant. And the
conprom se was worked out with judges, |aw professors, wijth the
| Nsurance |ndUStry, wth everyone t hat we could think t hat
had...could I get a gavel, Nr. President. Gavel.) t was
wor ked out with just about everybody that we coélc?th'i nk o# t hat
had anything to do with the adm nistration of the tort systemin
the State of Nebraska, contrary to LB 1148. or LB 425in 1987,
which was put together by a group of business...a business
group, w thout even consulting the Judges' Association or the
Trial Bar. Now, we cone to 1989 and, 35 you recall , LB 1178 was
approved by the Legislature with a vote of 33 to 10.

PRESIDENT: Senator Ashford, excuse me again. (Gavel.) Let 's
have it quiet so we can hear the speaker, please.

SENATOR ASHFORD: LB 1178 was approved by the Legislature with a
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vote of 33 to 10 and subsequently vetoed by the Governor after

the session was over last vyear. And Senator Conway and I
decided that we would reint -oduce LB 1178 and have done so in
the form of LB 159. LB 159 is, with a few slight technical

changes, the same bill as was passed by the Legislature with the
23-vote majority in 1988. And what is very interesting to me is
in spending three months of the legislative session last year
trying...after working all summer, working with all of the
interested parties in this type of legislation, I heard
absolutely nothing from the insurance industry, from the
political subdivisions, from the Nebraska Chamber of Commerce
Association or anybody that would indicate to me that there was
any opposition to the introduction...reintroduction of LB 1178
until just before the hearing on this bill when there was a news
letter sent out by the Chamber of Commerce group to businesses
throughout the state making allegations which are simply and
utterly ridiculous about the effect of this bill. Now we could
keep this bill bracketed or we could pass over it for the next
20 vyears. Trhere 1is no perfect way of solving the problem of
tort litigation. But, at some point in time, this body needs to
come to grips with a system that needs to be changed.

PRESIDENT: Time.
SENATOR ASHFORD: And this...thank you.
PRESIDENT: Go ahead and finish your sentence.

SENATOR ASHFORD: Well, I have a few...no other lights on, I
don't suppose.

PRESIDENT: Yes, there are.

SENATOR ASHFORD: That's a.l I have.

PRESIDENT: Let me ask you a question, sir. Were you objecting
to the bracketing of the bill?

SENATOR ASHFORD: Well, I hadn't come to that yet. I haven't
decided.

PRESIDENT: Oh. I thought I had missed something. Senator

Barrett, please.

SPEAKER BARRETT: Thank you, Mr. President, and members, I have
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come to a decision and the decision, Senator Ashford, is to
vote...or is not to vote on the notion to bracket. | think nost
of the nmembers of this body know how I feel about bracketing
bills. We have already bracketed one bill yntil the 22nd of
this month. We aren't quite a thirdof the way through the
session. A bill the size of LB 159 can very well go a long way
toward plugging up the pipeline. one of my concerns is just
that. Senator Ashford spoke eloquently with regard to the jime
spent on the clone to this bill last session. Time was spent
during the sunmer, this past sumrer. Consi derabl e amount  of
time has been spent already this session. This bill was placed
on General File January 27th. It was passed over four days

later for the first time. There was a request to hold the bill
on General File and | agreed with that request. The fol | ow ng

day one of the principal introducersgajd that the anendments,
which have been referred to, have been prepared gr are being
prepared, should be on the agenda next week. That was | ast
week. Last week, two of the principal introducers agreed that
it cou'd be placed on the agenda this week. vyesterday | asked

one of the principal introducers if the bill was yeady to go.
He replied in the affirmative. |f the body votes to bracket
this bill, | can understandbut | have no serjous reservation at
this point but | am suggesting to the body +that a problemis
building and, in nmy opinion, this Legislature is being teased
and played with. If this bill is bracketed to Narch 2nd, g5 the
motion calls for, it would be i y hope that the bill can be voted

up or down on Narch 2nd wi thout any further games being pl ayed.
Thank you, Nr. President.

PRESIDENT: Thankyou. Senator Ashford, then Senator Chizek.

SENATOR ASHFORD: | appreciate Senator Barrett's statenents and
I know this bill is being very, very heavily | obbi ed. But |
woul d ask you when you just discuss this with the |obbyists if
they have any factual material to back up the ,j|egations that

they are making about this bill. They had an additional six to
eight nmonths to take aimat this bill and now they're' coming
unglued on this thing in the last two nmonths. | |ast nonth. They

never talked to ne about it over the |ast seven nmonths, not once
was it ever brought up to ne that there was a problem The onl

conversation | had on this bill in the interimwas a di scusmgn
with Gene Welch, a defense attorney from Omaha, ai here
are a couple technical problens that | have Wlt?] t%e %ili, Iaut
otherwise |'mnot going to object to the bill, I'm not going to

object to the Dbill. There are a few technical problens with
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reallocation and reallocation comes into play yhen joint and
several...when there is a determination of fault made andyou
find that there is a defendant that does not have any assets “and
you go back against the other defendants and reallocate th
negligence or the fault of the defendant who has no assets bacﬁ

aga| nst the other defendants and the plaintiff, There, is
.there are a fewproblenswth that that can be |roned out
extrerrely easily on Select File. This bill is not the evil bill
that is being suggested it is by the |obby out there. They have
no idea what they are talking about. None. This bill wil not
increase insurmce clains. This bill will not increase

litigation. This is the kind of changes in the tort. .change in
the tort law that has occurred in every other state in
United States and | think anygroup of interested parties tha?
were really interested in changing some legislation for
better would consult with the principal sponsorsof that b|||
and say, we think it ought to be changed. Byt to conme out here
and to assault this bill that passed with 33 votes last year is
i nappropriate. It is absolutely inappropriate. There are two
or three anendnents that are easily understandable that could go
on on Sel ect File and should go on on Select File that l|agree
with, that ease sone of the concerns of the business ommuni t
But to get together out there and say, don't vote for thIS bi P/I
because this is for the lawers is bunk. |t is bunk. This bill
is .nO.t fOI’ the | awyers. This bill if for good’ sound
admnistration of justice and | will tell you what. You ask
them ..go ask them out there, the business community, and you
ask them is this a better bill for you on joint and several
liability? And every single one of them will have a
unequi vocal ly, yes, it is a better piece of |egisl atlon for tshg
business community. | really believe strongly in thisbill.
should be advanced to select File. It is good, solid
legislation and there is noreason to bracket it. There is no
reason to bracket it. It is...l don't <care what the trial
lawyers say, | don't care whoany.  what anybody says about this
bill, it is a good, sound bill that ‘should be advanced to Sel ect
File. |t had 33 votes |ast year. Could we lease |gnore Sl”y
general statenents by people who have no knowledge of what
they' re talking about? And if we don't do that, then We, 55 a
bod?/, have | ost control of a piece of legislation t hat e have
dealt with for two years. Let's us keep control and | pI edge to
you that | will work on this thing.

PRESI DENT: One m nute.
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SENATOR ASHFORD: I will work on this thing between now and
Sel _elct _Fdl | e_fangl I V\ndll atterrplt tg eaﬁe thg probl ens which are
easily identifiable and can easily be changed. The pill should
not be bracketed. The bill should be advanced to éel ect File

today. Thankyou.
PRESIDENT: Thankyou. Senator Chizek, please.

SENATOR CHI ZEX: Nr. President and colleagues, this kind of
l'egi slation we have dealt with for about three years, 55 many of
you know.  The bill, LB 159, was a bill basically the sane as
the bill that Senator Ashford said was passed |ast vyear.
However, the Judiciary Conmittee staff has been working not just
with the business comunity, npot just with the trjal attorneys,
for about seven days we have been deeply involved in {rying " to
reach an agreenent on this particular piece of |egisl ati %1 Now
| can uarantee you if we can't deal with LB 159 and get sone
degree of conpronise and that's why the pracketing notion was
offered, if we can't get sonme degree of conpromise, then | can

assure you, colleagues, year after year after year e wil | be
dealing with this kind of legislation until it's running out
our ears. | think we' re close. Senator Conway has offered the

racket notion and | support it. Thank you.

PRESIDENT: Senator Conway,would you like to close on your
notion to bracket, please.

SENATOR CONWAY: Nr. President and nenbers, | appreciate Senator

Ashford's comments. | offered the bracket notion with the idea
that there were some nminor adjustments that we ul buy just
enough time to finalize that and possibly satis%’\)‘/)t ose o are

concerned. Like | say, it's up to the body the extent to hich
they would like t~ have the bill in that particular formi¥v, In
fact, there is an agreenent. I do firmly believe ¢ hat if we
bracket it for Narch 2nd, that that is a final date, as Speaker
Barrett alluded to. |f the body sees fit to run the bill today,
then that's certainly the body's determ nation. But. at this
point, again, | had agreed to buy that much tinme |P the body so
concurred, but | do appreciate Senator Ashford's coments. Tpis
bill was advanced, sent to the Governor |ast year and was
vet oed. We had 33 votes at that point. Thereis a changein
the makeup of the body that there are some people here toda

that were not a part of the discussions and the debate that wa

held on this bill over the last two years and that may put them

ina bit of aless confortablesituation. But | offered the
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bracket motion and I will allow that to be addressed in that
fashion. If that 1is...if there is a decision not to
advance...or to approve of the bracket motion, then we will deal
with the bill. But I do appreciate Senator Ashford's comments
because there was a great deal of truth there. This has not
been an easy bill to run. 1It's not an easy bil: to understand
and manry of the people at the point of nct understanding it have
talked against the bill or have found some new strength based
upon the Governor's veto and decided that there might be a
little more in it for them by virtue of that veto and that
probably put us into another negotiating stance but it's...this
bill at this pecint, I think, does belong to the body to make
that final determination of what we ought to do. Like I say, as
primary introducer, I have agreed to set with the bracket for
March 2nd, which is about 10 working days, to iron out any
difficulties and at that point we'll run whatever we come up
with. So, with that, I encourage the body to accept the bracket
and we'll go from there.

PRESIDENT: Thank you. On this vote, the majority of those
voting will prevail and the gquestion 1is, shall the bill be
bracketed until March 2, 19292 All those in favor of the
bracketing of it please vote aye, opposed nay. Please vote if

you care to. Maybe I'll get to vote. Senator Conway.

SENATOR CONWAY: Possibly, in light of the precedence and the
other interest in this particular bill, it might be best to have
us all check in and have a roll call vote.

PRESIDERT: Would you like to...you're not asking for a call of
the house?

SENATOR CONWAY: Yes, call of the house. Check in and then do a
roll call.

PRESIDENT: Okay. The question is, shall the house go under
call? All those in favor vote aye, opposed nay. Record,
Mr. Clerk, please.

CLERK: 21 ayes, 1 nay, Mr. President, to go under call.
PRESIDENT: Thank you. The house is under call. Will you
Please record your presence. Those not in the Chamber, please

return to the Chamber. Please look up to see if your light is
on. Senator Land:s. We're looking for Senator Landis. And

1170



February 14, 1989 LB 159

here he is. For those of you who just came in, the question is,
shall LB 159 be bracketed until March 2, 1989? Al| those in

favor will reply...did you ask for a roll call vote, Senator
Conway...will ‘vote affirmative and objection negative.
Mr. Clerk.

CLERK: (Roll call vote read. See pages 735-36 gf the

Legi sl ative Journal .) 16 eyes, 19 nays, Mr. President, gn the
bracket.

PRESI DENT: The motion fails so the bill is not bracketed. pow
do you have anything on it, M. derk? The call is raised, to
start wth.

CLERK: M. President, | have nothing on the bill.

PRESI DENT: Okay, Senator Conway on the advancenent of the bill.

SENATOR CONWAY: M. President and menbers, the decision is to
take up the bill and I think, given what Senator Ashford has

already alluded to, wewll discuss the bill and ny preference
at this point then would be to nbve the bill over to Select
File, naturally. In its present form there has been no agreed
upon amendments to date. HOper||y, we will have those
amendnments offered on Select File. This bill, agaln is abill
that we approved as a body last year with 33 vot es. had been
ironed out and the bill in its current formis exactly the game
bill that we passed onFinal Reading last year. ggthere is
really...by moving jt over in Sel ect File, we are not

particularly out of line with this body's decision of |ast year.
What | think we can do at this point and ny pledge to those who
on inside or outside of the glass would be to ¢ nue o
negotiate during tne tine period between CGeneral and ge} ect if
to work with any individual s who have neani ngful anmendnents that
m ght be necessaryto make the bill even better, anyt hi ng t hat
they have come up with over {he | ast ear that ud be a
position in such a way that the changes fhat we' ﬁl ng in our
tort litigation would be nore valuable to all partles concer ned.

I know there may be some people in the body that havegome
apprehensions based on the information that the have been
gi ven. But | think we can nove itover on Sel ect %ile and have
the debate with any amendnents on Select File rather than not
advancing the bill at this point. |f we don't advance the bill
at this point, we have basically th\/\arted any nore

this area and |I think it would be extrenmely |rrportant tthat we
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move it over there. W will have enough tine then to adress
any particular amendments that someone brings that this body
thi nks woul d be beneficial to the outcone of this pj and we
woul d spend it there. Not to advance it, basically, is.  would
be a process of not affirmng what we did | ast year and | hink
the body, as a group, felt last year was the right thing to do.
Ve had a very delicate balance with that bill and in 3 process
by which we negotiated both sides, we had verytechnical
expertise in helping us put this bill together when. " |5st ear

when we brought in the dean of the |aw school and Chief Jusfice
Krivosha who did the drafting on the bill. i

bill that we think will fit very well but. Iike C3R UR WML 8
been sone new found strength by virtue of the Governor's veto on
the part of people who probably thought that they had negoti ated
away a |ittle bit more than what they found totally necessary
relative to their own sel f-serving perspective on how changes in
our |aw should come about. Byt | would appreciate it very much
if the body does not want to bracket to honor Speaker Barrett' s
desire not to bottle up the system let us progress normally but
we will have that opportunity at Select File to debate any

amendments that will be put on the desk at that tinme. a;thi s
time, the bill isinits purest formjust as it was passed by
this body | ast year. There has been no changesto it. The
green copy this year, literally, is the gold copy of last year.

Sowe're not reaching out into a very dangerous category if we
had confidence in what we did |ast year as 3 pgdy. but ver
amenabl e to discussing between General File an8 éél ect Ilii PIQ V\ﬁaty
amendnents may cone forward and woul d pl edge nyself to listen to
all considerations and those that we agree to petween now and

Select File we will | wijl | certainly argue for on Select File
for those nmeaningful amendments that may cone forward. g in
the neantime, | hope the body does not sinply thwart the cdncept

by not advancing it to Select File since that was your choice.

PRESIDENT: Thank you. Senator Ashford, please, followed by
Senator NcFarland.

SENATOR ASHFORD: Thank you, Nr. President, and menbers, | just
want to reiterate one point and | don't think we need to bel abor
the bill too much at this point because |I think there wllbe
some changes on Select File that nost evergone can agree to 4nq
will help the bill and make the bill possibly nore clear in sone
ar eas. But remenber that the bill. ..the Changes that are bei ng
suggested to the bill are changes which were not brought 45 me
ever, first of all, andare now being suggested within the |ast
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30days. If we hadhad...if there had been problems ith the
bill that passed with 33 votes last year, it would seemto nme
that those individual's who were concerned about those problems
would have brought those to me at some point in the interim
But let ne just go over generally what the pj|| does and |'m
going to start...talk about the two general cat egories of the
bill now and | woul d be happy to answer ny questions. But
first of all, you all know about the probl ém of the deep pocket
and the deep pocket problemis.  .arises out of a case where
there are two cr three or four,rmre than one defendant in a
case and the plaintiff obtains a judgment agajnst. for the
amount that he is plaintiff, let's saya $100,000, and let's say
there are two defendants in this case One of the defendants
has no assets and let's suggest that both those defenda_nts are
50 percent responsible for one-half of the $100, 00. But under
the law as it is now, the plaintiff can ook tgq each of
the two defendants, any of the two defendants or the whol e
$100, 000 armount and then the plaintiff can choose in nmost cgses
t he deep pocket or the defendant that has nore 3ssets or reater
insurance coverage and then it's incunbent upon that defendant
who pays the whol e anpbunt of a Judgrrent to then go back and try
to collect from the other defendant that has no assets. apg
this has been a significant robl em for the de;ense area, o
the i nsurance industry and others who are forced to go bacf;
and try to collect an anount of 100 percent of a judgment f.qm
another defendant in what's called in the |aw contribution.

changed that systemin this bill at the request of the insurance
i ndustry and the business comunity. Andwhat we have done is
said that the plaintiff. _if the plaintiff is negligent, if the

plaintiff has a degree of fault of let's say even 1 percent, gng
that's not much negligence, if the plaintiff has any negligence

at all, the plaintiff can only recover against a particul ar
defendant damages equal to the  fault attributed tq

def endant . If you have a 30 percent defendant, the pI ai nt |aftf
can recover 30 percent of $100,000 0or $30,000. A|| right, now
the idea thereis to amend joint and several |Iabl|lty to make
joint and several liability in ninety...in 99 percent of the
cases joint and several jijgpil jt is abolished. Don't | et
anybody out there tell you that joinf and several liabi lity is
not abolished, It is abolished. |t is abolished. There.

made a policy judgnent in the conmittee |last year on 1178 and’ |t
was carried forward this year that if the plaintiff has no

negligence at all, which is a rare case, if the plaintiff has no
negligence at all, then the plaintiff can go back agai nst any
defendant, okay, against any defendant, can choose the
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defendants...

PRESI DENT: One m nute.

SENATOR ASHFORD: ...that he wi shes to recover against, but only
in the case where the plaintiff has no fault. That's the
joint...that's the joint and several liability section. |t
is...it, essentially, in nost case, and | have been trying .cases
for 15 years, in nost cases joint and several IiabiYity is out
t he wi ndow. There isareallocation formula if you have gz
no-asset defendant, but, remenmber, that the negligence of the
plaintiff goes into the conputation. The negligence of the
p' aintiff goes in the conputation in reallocating. |t vou have
a defendant who is 30 percent negligent, there is a reaIYocatlon

of that 30 percent back against the other defendants but al so

against the ﬁl aintiff. There cannot be a nore fair way of
dealing with that kind of circunstance 5,4 that does come about .
But, again, in nost cases, in most cases, and |...j oint and
several liability is gone,

PRESIDENT: Time.
SENATOR ASHFORD: .. .over.

PRESIDENT: Thank you. Senator NcFarland, please.

SENATOR NcFARLAND:  Thank you, Nr. President. Fellow senators,
| ast year this bill passed in the waning days of our |egislative
session on a vote, as | understand it,

product of hard negotiations, the p?]:)da?:tt%flg Il)ﬁgwfusdi c?haery
hearing where | was a part of that. |t was the product of a |ot

of discussion and debate and expressions of concern. It was a
bill that was...had been. .. had had a lot of attention paid to it

and it was an effective conprom seanong the various Interests.

It was not exactly as | would have drafted the bill had en
the introducer or had I been the one to put it out onto the
floor of the Legislature, but it seened to ne that after all of

those discussions and all of those negotiations, it was an
acceptable bill and it was a good bill. |twas passed and as

you know, there were 33 nembers of this [egislative body who
voted in favor of it. It was vetoed after we had adjourned.

There was no chance for us to override that veto and |°m goi ng

to suggest to you that had we had the days...extra days in

session that that veto would have been overridden, =~ been

overridden easily. W had 33 votes on Final Reading andthere
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were even six people who did not vote, who were either absent or
did not vote that day. And | suspect that that...that it would
have easily had 30 votes to override the veto, it would pe the
law of this state today had the tim ng been different. Nothing
has really changed in the way of the judicial systemor in the
way of how the tort clains are filedr litigated or anything

like that. The hill, in ny view, is an inprovement over the
present system and it should be enacted. And | don't think
thereis any real reason that we should be talKking al? ut
bracketing it or tal king about negotiating further or ta% ng
about revising the bill in some way because it was an acceptable
bill last year, it is an acceptable bill this year. And
contrary to Senator Conway, | wouyld be very dubious of any
amendnents that will be offered to this bill. Andl woul e
very dubi ous of any senators who change their vote on this %i PI

as a result of any anendnments or as a result of amendments pot

getting added, because we, as a |egjslative body, are the
49 peopl e who are supposed to vote on a %I [l W are the ones
that make the ultimate decision on whether |legislation is good

or bad or should be anmended or should stay the same. e are the
Beopl e that have that responsibility that has been given (g ys
y the voters in our state to pass good legislation. anpdwhile

| can appreciate special interest groups and various lobbying
groups for having i nput and maki ng suggestions and trying to
wor k out conpromises, it is us who make the final decision. Anpg

so | would just ask you to advance this bill on General File, to
be very dubi ous about any anmendnments that will be added pecause
I will...1, as a nenber of this body, will bevery interested to
see if t here are any amendnent sof f ered, because the effect of
the bill is good and | think if it had been approved last year,

if it had not been vetoed or if we would have had the chance to
override the veto, we would be sitting here today congratul ating
ourselves for the effective piece of |egisliation that we had
passed, that had been hamrered out, that had been a product of
this Legislature in its deliberative processes.

PRESI DENT: One m nute.

SENATOR NcFARLAND:  So | woul d encourage all of you to advance
it todaal, view very carefully anY anendnents that are going to
v o

be added, viewvery carefully any bbying that is done g, you
on this bill. Keep in mind that you have a responsibility not
only to the |obbying groups and the 'yarious special |nterests
that are interested in this bill, you have a responsibility to
the public that elected you and to the people that will be
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affected by this bill. And | hope that you w |l conclude that

this bill, without any substantial changes, should be passed

again by this Legislature, should be voted upon by us on
General, Select and Final Reading, advanced to the Governor for

her signature and, hopefully, she will have reconsidered her

position andwl' sign the bill. And if she doesn' t, | hope we

pass it in time that we have the chance to override that veto if

It should occur. But it is a good legislation and | opcourage
all of you to stay the course, be consistent in your vote t%%t
you cast |ast year and to pass this legislation. Thank you.

PRESIDENT: Thankyou. Senator Conway, would you like to ¢lgse
on the advancenent of the bill.

SENATOR CONWAY: Thank you, M. President, 5ndmembers, as |
have been listening to other speakers, | have been golng :'slround
the floor talking to certainindividuals and there are people
that are not confortable with the bill, naturally, part of the
typical...a bill of this magnitude we would Spend a | ot nore
tinme sharing with people what's entail ed, W'] is involved, what
are some of the conplaints against the Dbi 1! What | am aski ng
the body to do at this point in time, and by possibly putting it
on the record, hopefully, it will mean sometyhl nd, it we could
nmove the bill over onto Select File,we could put ourselves in
the situation where | amnot going to | ook at that vote count as
meani ng anything and, hopefully, the nedia and the lobby and 4

One. el S.e Wi | | ei t her. What we are Si nﬂp| y doi ng is Saying,
ordinarily this type of bill...I came in fhis nor ni ng and
offered a bracket...ordinarily this type of bill would be
debated on General File. W would have amendments in front of
ou. You could accept or reject those amendments. Apd
asically, noving over tc Select File sonetines is at that point
nothing more than a fine tune. \hat | amsinply askin ou to
do in this situation is to nove the bill over on Selectg I¥ile and
we will have our typical General File debate and we can stage it

on Select File just as easily as we could have today. | ke |
say, your agreeing to nove it over to Select File is nothing
more than giving us an opportunity to have the amendnments in
front of you, have the | obby conmnicate with you whether or not
these amendnents are satisfactory to themor not. It's not a
vote for the bill at this pOint. | will not perceiveit as t hat
way and | don't think any of the other introducers of the bill
and the people involved will. | think you can tell people that
simply the amendnments were not ready. The time frame was such
that the bracket that | had proposed did not settle with the
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body at this particular point intime. And, like | say, |
respect the Speaker's position in thatregard. But to si mply
nove it over on Select File it will be a one-time, knock-down,
drag-out debate with the amendnents and we will go with jt
there. | would like to take any additional tine | have and give

it to Senator Ashford.

PRESI DENT: Senator Ashford, you have a little over two m nutes.
SENATOR ASHFORD: |'m sorry, | didn't hear you, Nr. President.
PRESI DENT: You have a little over two minutes.

SENATOR ASHFORD: Nr . Preside_nt andrenbers, | would like to
,ewer Senator Beyer's question aphout some of the opposition
t"-t he_: has been readi ng about. And | think a lot of it comes
aout in theareaof reallocation and that's when there. 55 |
said, there is a no-asset defendant and then you reallocate That

negligence back. That's one of the concerns that was raised |

the Bar Association and it's a procedural matter that | thi n%
needs to be changed in the bill, will be changed in the bill.
And then there is another,.there is another concern gp
a...that's been brought up by some of the business community.
think it's their only concern that | know of s jf you have
negl i gence, a defendant who is...has a small degree of
negl i gence, are they going to be at some point on reallocation
responsible for the full anount or a greater amount than what Is

reasonable? ~ And that's a  concern and that's a concern that
we're addressing for Select File. | think what's going to
happen here is if we don't pass this bill is we regomgto%e

giving up a...and | don't know what people are telling you, p,
the information that's being disseninated fromthe Chanbers o

Conmrer ce Associ ation here in Lincoln is wong. This bil | will
hel p the business community, especially as amendedor | wouldn't
be supporting it. And | think, one last point, Bill Barrett
asked ne to nmove this pj|| today and in deferenceto Bill
Barrett I amdoingit. He's right, the process needs to keep
going. It would be a shame to give two years of. | could have
bracketed this bill today but | did not do it. | fought hard

that it not be bracketed out of respect for the Speaker and
of respect for the process. And if | can't prove to you that on

Select File that this bill makes sense for the business
comunity of the State of Nebraska, then vote against it and |

expect you to vote against it.
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PRESIDENT: One minute.

SENATOR ASHFORD: But there's a 1lot of good in this bill.
There's a lot of good in this bill for the process. I have
taken a big risk here because 1've spent two Years on this thing
and I could have easily had it bracketed and moved on March 2nd
on General File but I didn't do it because Bill Barrett asked me
to and I think the process deserves to be honored here and *hat
we don't Kkeep...we don't keep putting bills off and putting
bills off. 1 agree totally. But this bill doesn't...is not
worthy of a no vcte on General File because we're going to clear
up some problems. You have got to trust me on this. We're
going to clear up some problems on Select File that are very,
very important to some people and I'm very much aware of those
problems. So please move this bill on to Select File. Give
Gerry and 1 an opportunity to show to vou that we have got
something here that is really positive for the business
community and the legal process.

PRESIDENT: Time.
SENATOR ASHFORD: Thank you.

PRESIDENT: The question is the advancement of the bill. All
those in favor vote aye, opposed nay. Senator Conway.

SENATOR CONWAY: Mr. President, I think that we will probably be
straggling along for some time, to save the time why don't we
have everybody come in and do a rolil call vote. So call of the
house and a roll call vote, please.

PRESTDENT: Call of the house has been requested. All those in
favor vote aye, opposed nay. Record, Mr. Clerk, please.

CLERK: 19 ayes, 1 nay, Mr. President, to go under call.

PRESIDENT: The house is under call. Please record your
presence. Those not in the Chamber, please return to the
Chamber. Please look up to see if your light is on. Thank you.
S-nator Coordsen, will you record your presencea. Thank you.
Looking for Senator Chambers, Senator Hall, Senator Lamb,
Senator Lynch. Now we'ra looking for Senator Hall and Senator
Chambers. We're looking for Senator Hall. Okay, if you will
please return to your seats, please. The question is the
advancement of the bill. Roll call vote has been requested.
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Mr. Clerk.

CLERK: (Roll call vote read. See page 736 of the Legislative
Journal.) 15 ayes, 19 nays, Mr. President.

PRESIDENT: The bill fails tc¢ advance. Do you have have
anything for the record, Mr. Clerk? The call is raised.

CLERK: Yes, Mr. President, I do. Your Committee on
Transportation whose Chair is Senator Lamb reports LB 101 to
General File with amendments attached. Signed by Senator Laib
as Chair. (See page 737 of the Legislative Journal.)

I have notice of hearing from the Natural Resources Committee,
signed by Senator Schmit as Chair. That's all that I have,
Mr. President.

PRESINENT: Move on to LB 502.

CLERK: Mr. President, 502 was a bill introduced by Senator
Elmer. (Read title.) The bill was introduced on January 18,
referred to Natural Resources, advanced to General File. I have
n¢ amendments to the bill, Mr. President.

PRESIDENT: Senator Elmer, please. Just a moment, Senator
Elmer. (Gavel.) Shall we hold it down so we can hear the
speakers, please. Senator Elmer.

SENATOR ELMER: Thank you, Mr. Fresident, and members, LB 502 is
a bill brought forth by the irrigation districts. Originally,
when the Nebraska Uniform Budget Act was parsed it was implied
that public power districts and irrigation districts were exempt
from the act, since they levy no direct tax dollars. In a court
case, courts ruled that public power districts were subject to
submit the budgets to the state auditor and from that the
auditor has implied that the irrigation districts should also be
a part of tne act. Now, irrigation districts are much 1like a
small business. They have 10 to 20 employees. They levy use
fees on the people that use the services that they offer and
irrigate their districts. If they were subject to this act, it
would require that they go to much more legal lengths with
auditors and accountants, add to their costs to submit their
budgets to the state auditor. The auditor requires that this
budget be submitted by August 25th of each year. And, of
course, irrigation districts being very seasonal in their
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shall debate cease? All those in favor vote aye,
opposed. ..record, Mr. Clerk, please.

CLERK: 25 ayes, 0 nays to cease debate, Mr. President.

PRESIDENT: Debate has ceased. Senator Lamb, would you like to
close, please.

SENATOR LAMB: Mr. President, members, I might just comment
further on Senator Chambers' question as to whether this would
affect tickets that have already been issued. It is my
understanding that this does not become an issue until the
individual, who has been assessed the points and has had the
license taken away, challenges this in court. So this bill
would affect those challenjes that come about after the bill is
effective, the effective date of the bill, which is three months
after the Legislature adjourns. It does not have an E clause.
So it would affect the tickets that are issued before the
effective date of the bill, but it would affect only those
appeals that come about after the bill does become effective. I
hope that is clear, that the tickets could be issued previous to
the effective date of the bill, but the appeals, it would apply
only to those appeals which come about after the effective date
of the bill. I'm comfortable with the bill. I think it is a
step in the righ* direction. I did not think that the rights of
the people are being jeopardized and I would ask that the bill
be advanced.

PRESIDENT: Thank you. The question is the advancement of the
bill. All those in favor vote aye, opposed nay. Record,
Mr. Clerk, please.

CLERK: 27 ayes, 7 nays, Mr. President, on the advancement of
LB 281.

PRESIDENT: LB 281 advances. Anything for the record,
Mr. Clerk?
CLERK: Yes, Mr. President, I do. Mr. President, I have

amendments to be printed., Senator Chambers to 281; Senator
Chizek to LB 265; Senator McFarland to LB 159; Senatour
Bernard-Stevens to LB 48. (See pages 739-42 of the Legislative
Journal.)

Revenue Committee reports LB 88 indefinitely postponed; LB 292,
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not, the question is the advancenent of the A bill. Allthose
in ‘favor 'vote a%/e...say aye. Opposednay. Itis advanced.
Nr. Clerk, do you have anything for the good of the cause?

CLERK: Nr. President, | do. Nr. President, your Committee on
Retirement Systens, whose Chairperson is Senator Haberman, to
whom was referred LB 953, instructs me to report the game back
to the Legislature with the recommendation it be advanced to

General File. That is signed by Senator Haberman. (See
page 397 of the Journal.)

Nr. President, | have a aeries of hearing notices fromJudiciary

Conmittee, Appropriations Conmittee, Health and Human. Services
and Revenue, all signed by the respective chairs.

M. President, Senator Kristensen has anendnents to LB 159 to be
printed. Enrollnent and Review respectfullyreports the have
careful |y exam ned and reviewed LB 37 and recomend that %ameabe
pl aced on Select File; LB 742, LB 662, LR SCA, LB 50, .LB 543,
LB 422, LB 409, LB 503, .LB 503A, and LB 465 all to Select Fijle
sone of which have Enrollment and Revi ew amendments attached.
(See pages 398-408 of the Legislative Journal.)

Nr. President, new bills. First of all, Nr. President, two
constitutional amendnents, LR 244, offered by Senator Schnit.
And LR 245 offered by Senator Hefner. (Read brief summary of
resol utions. See pages 408-11 of the Journal.)

Nr. President, new bills. (Read LBs 1220-1242 by title for the
first time. See pages 411-17 of the Legislative Journal.)

M. President, rem nder, Reference Conmittee will meet at
three-thirty today in Room2102, Reference Committee at

three-thirty in 2102. A final remi nder, Nr. President.
Chairnen's neeting tonmorrow porning at nine...i'nmsorry, gt
eight-fifteen in Room 2102, Chairnmen's peeting, eight-fifteen,

in 2102. That's called by the Speaker. That is all that |
have, Nr. President.

PRESI DENT: | wunderstandthat we have 434 new pj|ls introduced
this year. This is the last day,of course. So you might be

interested in that. Senator Baack, you're cloSe o your
microphone, would you l|ike to adjourn us until nine o' clock
t omor r ow nor ni ng, pl ease.
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E & R amendments to LB 829.

PRESIDENT: You've heard the motion. All in favor say aye.
Opposed nay. They are adopted.

CLERK: I have nothing further on that bill, Senator.
PRESIDENT: Senator Lindsay.

SENATOR LINDSAY: Mr. President, 1 move that LB 829, as amended,
be advanced to E & R for engrossment.

PRESIDENT: You've heard the motion. All in favor say aye.
Opposed nay. It is advanced. Senator Lindsay, how's the baby?

SENATOR LINDSAY: The baby is just fine.
PRESIDENT: Thank you. We ready to move on?
CLERK: Yes, sir, Mr. President.

PRESIDENT: We'll move on to General File, LB 129. LB 159,
excuse me. Mr. Clerk.

CLERK: Mr. President, 159 was a bill that was introduced by
Senators Conway, Ashford, Lindsay, Chizek, Abboud, Chambers,
Nelson and McFarland. (Title read.) The bill was introduced on

January 5 of last year, Mr. President. At that time it was
referred to the Judiciary Committee for public hearing. The
bill was advanced to General File. The bill was discussed by

the body on February 4 of last year, Mr. President. I do have
amendments.

PRESIDENT: Since there are amendments, Senator Conway, did you
wish to explain the bill briefly to us first. Is that your
plan? All right, please.

SENATOR CONWAY: Mr. President and members, LB 159 is...everyone
in this body is somewhat familiar with by virtue of the fact
that it was on General File last year. We had some limited
discussion and on the given day of the vote it failed to advance
at that point with a sufficient number of votes to move it on to
Select File. We're back today to rediscuss that bill and in
anticipation that with additional discussion and additional
information that the members of the body will have the
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information that is necessary to at |east nove it over to Sel ect
and in some cases questions that may be left still unanswered we
will allow those nenbers the opportunity to have those questions
arswered between now and Select File. Thehistory of LB 159
goes back about five to six years really, or nore than t hat i f
we tal k aboutvarious pieces of the legislation in the concept
at hand. About five years ago we had LB 425. LB 425was known

as the project justice tort reform type of bill that was
i ntroduced by nyself, was sponsored and endorsed by 1 believe
90 different organizations at the time. It included many

provi sions that people were concerned with to try to make
Nebraska nore responsive to our econonic devel opnent dctivities,
more responsive to people who are.. .received injuries and are
victims of various accidents and happenings jn the state and
also be fair with respect to how we unravel the costs and
allocate those costs to the persons who caused irjury. It
started off with several areas and we had frivolous actions as a

consideration. We had corporate director liability. \wetalked
about the various nonprofit liability concerns. e tal ked about

joint and several. W talked about accountants liability and
other professional liability factors in that bill. As that bill
went to advance it was really too nuch at one time for, | think,
the body to absorb, it was too nuch of a change for many people
and so the following year | jntroduced several bills and we
broke down the provisions within LB 425 into several provisions,
no longer having a coalition specifically of all these

organi zations alike but we forwarded those bills. Almost every
one of those provisions of LB 425 is now in our statute books as
we were able to look at themone at a tine, directors and

officers liability, frivolous | awsuits and the |ike. That
brought us down to the final bill which was "B 1178 which
basically pitted the concept of slight gross with the concept of
joint and several liability. Comprom ses were pmgde and very

difficultly fought over, worki ng out . and hanmering out between
all of the principles what would be fair on both on4s. how we

could indemmify a victimof an accident andby the
how we could be the fairest as fair could be with respggp]ettooﬁ%%
i ndividual s who ultimately would have to pay for the damages
that were caused by themor at |east were judged to be of their
direction. That was LB 1178. LB 1178 nmarched through this body
on General File. LB 1178 received. ..advanced 26-0; Select File
1178 advanced 28-3. On Final Reading LB 117S was passed by this
body 33-10. At that point it was at the end of the legislative
session and the Governor vetoed 1178, | think basically under
sone ill advice, but she vetoed 1178. e had already adjourned
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and gone home for the year so there was no chance for an
overri de. In the Governor's veto message | was somewhat
di sappointed in, in that it very sinply read and | quote, "I
have not been persuaded of the need for the change", signed, the
Gover nor . They gave us very little direction in terms of what
concerns she mlght have had. ‘Aswe forwarded that once
since that was the turn of the session, | rei ntroduceg Lg B.IL’78
intact and it is now called LB 159. I't had a publi c heari ng.
During that interimand since the Governor's veto, ople
fell off the bill and through the course of this debate t&?)})
think several people are going to explain why some people feII
off the bill, why there has been a lot of m sinfornmation on the
situation and why we ended up in a bit of a stalled situation
| ast year. Part of it wassome confusion with respect to
Nebraska Bar Association. where they stood on the bill. There
is some amendrments pending that | believe have been ¢, hat
we' || be discussing in alittle bit that clarify any prSgeéural
techniques within the bill that the Nebraska Bar had and will, |
bel i eve, take them no | onger out of position of opposition
because of the procedural entangl enents But as we proceed with
the debate | hope we have a full and active debate ecause this
pi ece of legislation really has never had that.

debates on procedural activities and on I|ttle cllques Wltﬁll"l
the bill but we' ve never really debated the

where we are and | hope as we proceed througR that rtact or today
we will get to that. | think we will also talk

the people who are out in the |obby who sti Ila%%mnots?n?(% (t)he
bill and possibly some of the reasons why. v hear allegations
made that are very sinple and | think nmany of those peopl e think
that we are that sinple that we are going to fall into the trap
of soneone saying, oh, this type of legislation gy

costly and to have any one of those people describe 0W|t ”e
be nmore costly, they run out of steam |t's just simple phrases
that have knocked the bill. we have statements made that ' this
bill may possibly create more litigation. Thereis no wayunder
any | egal theoryand anyone who works in the business that can
describe to you how we would have more |itigation. n
there is a personal injury of consequence where if sorreoXe has
suffered serious danage and soneone i s r esponsi bl e for that
damage, there is litigation now. Thatdoesn't change. You' ve
got to have nore accidents to have nore litigation. pegple have

a tendency to use those sinple phrases and, like | say, gome of
you | t hi nk maybe have caught on to them but | think between
now and Select, if you advance this pj||l | would |ike those

people to step forward and expl ain how you have nore litigation,
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how you have nore cost. | have information here and throughout
the course of the debate as | punch in again and talk
specifically on the bill, I think I'mgoing to be describing 4
you some statistics that prove ot herw se. This type .of
technique is going to provide an opportunity for a lot of” clains
to be settled early, not have to go through the complete
litigation which is expensive for both parties.' |t js going to
be fairer to the injured in terns of the indemification and™ jp
.many cases it's also going to be fairer to the person who
ultimtely is going to be the defendant in the case and
ultimately receive judgment. In fact, if we look at that very
Ser! OUSly you r.e gol ng to see a whol e | ot of peop| e in our
business community and for economnic devel opment purposes. I
think maybe the cornerstone of this is maybe ny invol venent. I
was the one that introduced and chanpi oned through many of these

other areas for the very purpose of positive economic
devel opment . \\hy would | abrogate that goal and responsi bility
when it comes to this position. | still believe this is a nmgjor

piece of our court systemthat could fit into play and work
better for the long-termbest interest economc devel opnent in
the state. And so with that, M. President, | wll relinquish
the m crophone and hope for an active debate.

PRESIDENT: Thankyou. W have an amendment, M. Cderk.

CLERK: M. President y | do. Senator McFarland, you had an
anendnment, Senator, printed |ast year. | have a note here that
you wish to withdraw, but...

SENATOR M:FARLAND: I would like to withdraw it, M . Clerk,
thank you.

PRESI DENT: Okay, it is wthdrawn.

CLERK: Mr. President, Senator Kristensen would nove to anend
the bill. Senator Kristensen's amendnent is on page 398 of 4o

Legi sl ative Journal .
PRESI DENT: Senator Kristensen, please.

SENATOR KRISTENSEN: ~ Thank you, M. President and nenbers. This
is probably the nost difficult set of amendnents that | have had

to present to thisbody and it's been after a great anount of
thought and soul -searching that | do so. wen this bill was in
committee, | passed. | was not voting to advance this bill out
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of committee. Last year when it was on General File | did that

as well, not out of any political reasons, but out of the
reasons that | was just not sure where | was at on this bill and
| wanted to spend sone nore tine. Through t he sunrmar | have

spent a | ot of time |ooking at conparative fault. think as a
nenber of the Bar Association and serving in this Leg| sI ature |
have some duty to perhaps speak on the issues that |'m np

fam |liar about. And through this whole period of tine

Associ ation | ast year had a position of opposition to th bBFI
for a nunber of reasons, those mainly being procedural reasons,

not all of them being substantive because this is not Just a
lawyer's bill. Obviously whenever there is g |awsuit or
injury there is |awers on both sides and | don't buy |nto the
theory that the |l awyers create the lawsuits. f

| 0.
ought to find those people and toss that out of the prgf essi oxv.e
Vhat they do is represent people who have been injured or ihere
have been breaches of contract or they defend the people who
have caused those actions or who have alleged been caused.

That's  the reason this bill becomes so difficult. There is not
one side, there is not one set of lawers that represent both
si des. And t heBar Association took on an extensive study of
this bill and came back with sonme recommendations and what they

did is they took four |awers who represent people who get sued,
the defense lawyers, and they took three lawyers Whoare
plaintiffs lawers who generally represent those who

sui ng. And they had a commttee and they | ooked through tehe
amendments and tried to see if there were sone things that they
could do to make this bill better and they have done so and they
have subm tted their recommendati ons. | have agreed to explain
those anmendnents to you this norning and that's the reason

| rise to do so. | f you |look at page 398 you will see in the
Journal the beginning of the amendnents. These are the fanous
Bar amendments that have nopved this bill froma position of
opposition to no position by the Bar Association. Theyhave no
probl enms procedurally how this bill goes. They have left any
support that we may do for us jn the Legislature for us to
decide whether this is good public policy or not. The fir st
part of the amendnents clarify that we' re going to have jury
trials when there are nultiple defendants. |n other words if
there is an accident that occurs and 1'mgoing to sue someone
and there is nore than one defendant,we call those mul tiple
def endants and often could be included a city, g county or a
school, any political subdivisions. |f a school or a city are
the only ones who are the defendants, there will not be g jury
trial. If there are multiple defendants and a political
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subdivision is included but there are other private people there

will be a jurytrial and this is primarily the way it is in
statute right now but this will clarify that to make gsyre that
that continues. The additional Section 13, if you foll ow down

on line 13 of the anendnents, this is a new section that is
going to allow a defendant to bring in another defendant. pFor
exanple, if I would sue Senator Korshoj for ¢gpetnhi ng that he
had done and he would say, well, that certainly isn't all ny
fault, Senator Carson Rogers was part of the problem .45 el

this is going to allow SenatorKorshoj to bring Carson Roger$
into the lawsuit. And the reason he would do that is that maybe
he has nore facts or knows sonmething about it. |t keeps us from
filing multiple nunbers of lawsuits, sgo we get all the lawsuits

into one case because the last thing we want to do is have a
case from| to Senator Korshoj and then a case froml to Senator

Rogers. That would just be two additional suits. \wedon't want
to do that. This would allow all into one. A new Section 14 i s
relatively sinple. That allows us to join any nunber of parties
that would be relevant to the case. That really is the way the
law is right now in the State of Nebraska, but this woul d
clarify that. Section 16 is new. Al| we really dois call it
the Political Subdivisions Tort Claims Act and it changes the
nane and refers that act to it. That is a housecleaning part of
this. There is a third part of the amendment ant t ski

over to where we stop calling people defendants an\g we ma?<e therﬁ
a party. That may be |egal mumble junble, but it's very
inportant because sometines the parties aren't just the
def endants. They al so coul d be theperson doing the suing and
this would have some effect on how the reallocation procedures
that Senator Conway, | amsure, will explain to youinalittle
bit, howthey will work and we want to make sure that all
parties areincluded, not just the defendants. One of the |ast
recormendati ons and one of the things that are inportant g

move the date of. . the effective date of this |egislation on an

currently it sets it Narch 1, 1990. W realize that that date
is not going to work and will not pe effective. This would
extend it to Narch 1, 1991. The reason that is effective and
sonething we need is that you need to give people SOMe ime to
prepare for the change in our tort systemand that change is
going to take at least nine months to educate not only the

menbers of the Bar Association, but various plaintjffs and
insurance carriers that the system has changed to give them some

time to do sonme research and get their cases filed under the old
system if they want to be in with the old system or wait if
they want to file under the new system py and |arge, the major
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objection and the things that have changed ny position and ny
mnd have been those of additional court time. |s this really
going to burden the court systen? |s this going to cause us a
trenendous anount of new litigation? And | think Senator Conwa
was correct. People are going to sue if they think they have a
cause of action. They're not going to come back and say, opmy
the law is all stacked against us, we're not going to sue,
that's not in reality what happens at all. \What happens in
reality if they feel they' ve got some injury or some claim
they' re going to file their suit. This is not going to add nore

additional people filin their |awsuits. Now to b~ truthful
with you, where do I think the jncreased amount of ti me may
occur? It may be in the appellate |evel to begin with. pggple

may appeal their...those judgnments in those cases in order to
determine what the law is intergreted b&othe Suprenme Court.
Anytime we have a switch in law the Supreme Court opyiously s
going to take a look at that and try to interpret some
provisions of the lawif they feel they are unclear. I don't
think that that is a reason not to adopt this legislation. \yh
that, those are the Bar anendments. Nost of them are cl eanup
amendnents. Nost of themtake and try to harnonize this bill
with what we have for existing rules and regulations in statutes

of procedures. | don't think substantively theBar amendnents
meke great and major changes. wth that , | would be happy to
answer any questions and | would urge the adoption of the

amendments. Thankyou.

PRESI DENT: Thank you. Senator Ashford, do you wi sh to speak on
the Kristensen anendnent s?

SENATOR ASHFORD: |' Il speak on the bill.

PRESIDENT: All right. Senator NcFarland, on the Kristensen
amendments?  Senator Korshoj, gn the amendments? Senator
Landis, on the Kristensen amendnents? Senator Korshoj, did you
wi sh to speak on the Kristensen anmendnents?

SENATOR KORSHQJ: No, |eave ny light on.

PRESI DENT: All right. Senator landis. Excuse me, let us get
you turned on first. Now try it.

SENATOR LANDIS: Thank you, Nr. Speaker, members gf t he

Legislature, this issue is technical and it is easy to tune out
It is easy just to go out to the |obby and | ook out there and
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count the nunmber of your friends on one side, the number of
friends on the other, make up your mind because it's just

awmful ly technical. I want to spend just a nmonment to talk gpout
some of the basics that are in this bill and that are amended
quite appropriately by the Kristensen anendnents which I will be

supporting. At the heart of LB 159 is the tort gsystem and we
use that phrasewith really a limted understanding of what It
means. Atort is not a crimnal wr ong, it's a civil wr ong
between two individuals where one has been injured by the
careless behavior or amther. And if you go into court and you
want to prove a tort, if you want to prove negligence you prove
four things. You prove that there was a duty petween the two
parties such as i1nviting sonebody onto your place of business,
such as inviting theminto your house, such as knowing that
you' re sharing the streets with themand you need to have the
duty to be a safe driver on the streets with them Thati s the
first thing you have to prove. The secondthing you have to
prove is if there is a violation of the duty of care that a
reasonable person wouldn't do. |nother words, you have to be
unreasonable in some way,careless in some way that g prudent
person woul dn't be, that a prudent person wouP/d have careful and
avoi ded, but t hat there has been 'an act of carel essness that a
prudent person wouldn't do. The third thing you have to prove
Is that this imprudent careless act is thereason that you
suffered an injury. And the fourth thing you have to prove js
the injury or the amount of damages you' ve suffered. |fyq an
prove that they have a duty to be careful, that they 1yaiL1 eg to

be as careful as a reasonable person would be, that that
carel essness hurt you and that you have damages, you're entitled
to recovery. Nov you're not recovered...you don't get a
recovery because of a punishment, but only as a conpensation for
your injury at the hands of their carel essness. You know, we
bunp into each other and we say, excuse me, pardon me, and we go
our nmerryway. S omebody is not |ooking in the hall, they bump

into you and we say, that's okay, it's an accident,

t hat %\s a ki ndnesg. On the ot l¥er hand when we' re ona?%ewgtregto
and through some carel essness they strike you giq iniure your
car and break your leg, we don't say oh, that's okay, ]I know you
didn't nmean it, too bad, it was a careless act, but’I'msure you
didn"t intend to do it and walk away from it. No, the
carelessness there s so important that we place gome
responsibility for it and we get a compensationfor that
carel essness when we're injured by 1t. yhat 159 attenpts to _do
is to drawreasonable rules for when we w |l receive noney for
our damages when we are injured by somebody el se's carel essness.
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Now there are people who oppose LB 159 because jt changes the
rules somewhat and ynder the rules they have been able to do
some carel ess things wthout paying for it.” They have been able

to injure people, create dangers, find that individuals gre

injured and then walk away fromit. For exanple, a woman out

riding a horse...

PRESI DENT: One mi nute.

SENATOR LANDIS: ...she happensto be on a highway. A ca

speeding over the limt cones over the hill, iS5 not” capable o¥

stopping the car within their range of vision, strikes the

woman, strikes the horse, injures both, wonman doesn't get a
dime. Why? Well, wehavea rule that says, .if she was .nore
than slightly negligent and the driver was not grossFy negl i gent

then  she can't recover pecause she has some portion of

responsibility. The jury 'was prepared to give her money, the
trier of fact was, the court said, no, you can't. Wy? Be'cause
Nebraska has a law against it, has a Trule against it. |ts the
slight gross rule. LB 159 changes that slight gross rule. he

Kri stensen amendnment makes clear the ways in which we will nove

into a nore appropriate, more rational form of tort system
allocation for |osses. The anendnents are aPprogri ate, they are
wel | draft'ed, they come with the oversight of a Bar conmittee in
their drafting. | urge you to adopt them | urge you to

examine carefully 159, At its heart, js a very sinmple
principle. People who are carel ess.

PRESIDENT: Time.

SENATOR LANDIS: .. and injure others should pay for the damages
that they create. LB 159 exonerates that principle and that' s

why it's a good bill.
PRESIDENT: Thank you. Senator Haberman, please.

SENATOR HABERNAN: Nr. President, | would like to divide the
amendnent, do Sections 12, 13 and 14 as one, do it first; and
Section 16, nunber two; and the (est 12 through 6 as one
number three. ’ '

PRESI DENT: Senat or Haberman, if | could have your attention a

nonent. As | understand, on the amendnents of 159 of Snator
Kristensen's, the first part would include Sectior. 12, 13, 14,
and that woul d take you through line 6 on page 3, right'?
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SENATOR HABERMAN: Yes.

PRESIDENT: The second section would be Section 16, which would
be on page 3 from line 6 through line 19.

SENATOR HABERMAN: Yes.

PRESIDENT: All right. The third part would be from line 20 on
that page to the end of the amendments. Is that correct?

SENATOR HABERMAN: That's correct, Mr. President.
PRESIDENT: Okay, do you want to take the first section first?

SENATOR HABERMAN: Twelve, 13, 14 first would be fine if they
want to do that first.

PRESIDENT: All right. We will divide it that way so our
discussion from now on will be, for those of you who are
interested, the first page, the second page and through 1line &
of the third page. Okay, you want to speak about that, Senator
Haberman?

SENATOR HABERMAN: Go right ahead.

PRESIDENT: Okay. We are to Senator Pirsch. Did you wish to
speak about the first section of those amendments?

SENATOR PIRSCH: Yes. I do have some questions of Senator
Kristensen if he will yield.

FRESIDENT: Senator Kristensen, please.

SENATOR KRISTENSEN: Yes.

SEN:,TOR PIRSCH: Senator Kristensen, we are saying that if only
public entities are defendants that we will not allow a jury.
Is that correct?

SENATOR KRISTENSEN: Yes, that has been the law for some time.
SENATOR PIRSCH: Okay, and this will not change.

SENATOR KRISTENSEN: Right.
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SENATOR PIRSCH: But they are still involved. They are not
taken out of any liability?

SENATOR KRISTENSEN: Yes. Right.

SENATOR PIRSCH: 1In Section 13, which is a new section, we are
talking about the third party plaintiffs and third party
deZendants but there actually can be fourth party defendants and
fourth party plaintiffs?

SENATOR KRISTENSEN: No, Senator Pirsch, there can't. What we
have...and if I could...if I would have a blackboard, I could do
a _ot better job.

SENATOR PIRSCH: Uh=huh.

SEHATOR kRISTENSEN: Would you mind if I take a little time
here?

SENATOR PIRSCH: No, I wish you would.

SEHNATOR KRISTENSEN: If not, I'll share back with you.

SEMATOR PIRSCH: Uh-huh.

SEMATOR KRISTENSEN: 1If I sue you, for example, and I want to
gain some money out of you and you say, well, it isn't all my
fault, Senator Byars was partly at fault too, but I haven't sued

him, I have just sued you.

SEMATOR PIRSCH: Right.

- . SENATOR KRISTENSEN: You are able to bring him in as a third

party.

SENATOR PIRSCH: OKkay.

SENATOR KRISTENSEN: He is what you call a third party cefendant.
SEMATOR PIRSCH: Now, as 1 wunderstand, everyone that has
anything to do with this suit has to be named at the beginning

and that's understandable if you have to assess percentage of
blame or fault. 1Is that correct?
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SENATOR KRI STENSEN: The | aw wants to.

SENATOR PIRSCH: Later on down the line you can't bring in
someone or can you?

SENATOR KRI STENSEN: |1t depends on what type of |awsuit is
There could be some very conplex |awsuits where | wan% to sue
geopl e one at a tinme. Now you, as a defendant, might want to
ring everybody in at once sowe only have one trial. The law
woul d like to pronote that, yes, so we don't have multiplicity
of suits. The law really encourages getting everybody put into
one.

SENATOR PIRSCH: So, really, then this puts the nexus on th
defendant to get everyonein possible to share that liabilit
with them

e
y

SENATOR KRI STENSEN: That's right, but it also is a3 good move
for the defendant to maybe get out of liability, gaving. I'm not

the one to blane, you ve got the wong guy, it's ggnatg’or Byars,

for exanple. He's to blame and not me. |t night be a defensive

nmove on your part as well.

SENATOR PIRSCH: Okay. Thank you. |'mglad that you explained
that this was a commtte€of the Bar that dldtry to do
sonething to inprove LB 159 and that.  and that you stated

Bar Association still though does not support LB 159 and tha?
they are letting the Legislature make this kind of radical
change in our legal system Thank you.

PRES| DENT: Thank you. Senator Ashford, did you wi sh to speak
about the first section of the anendnent?

SENATOR ASHFORD: Yeah, briefly, Nr. President, just to
to Senator Pirsch. At the time that LB 1178 was passed %?/ t?‘l
Legislature, there was...a@ fter the veto, there was some
concern raised by def ense attorneys on the issue of third party
practice and that's what Senator Pirsch was tal king about. She
was asking Senator Kristensen about the third party practice to
make sure that when we inplenmented conparative fault that the
concept of third party practice, the concept of bringing in all
the necessary parties tc a lawsuit was, in fact, preserved
this bill. In fact, LB 1178, in ny opinion, probably dldJ do
that but in order to satisfy this defense Bar, jn essence, we
made. ..t he Bar Associ ation got together and made sone changes to
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the bill to satisfy that concern. |t js...that' s specifically
in response to that point. | might make a little poi nt about
the Bar Association Committee. The Bar Association e

was made up of both plaintiff's |awers and defense IawygTrnst Eem
also lawers...the Chairman of the conmittee, for example, R
Spel | man from Kut ak- Rock | don't believe really is involved in
this kind of litigation at all. So he was, for the nmost part,
an ObJ ective chairman. |t is not true that the Bar Association,
plpose technically does not...they did not vote to endorse
th|s egi sl ation but 1178 had caused them some concerns
technically and they voted not to support 1178. what they did
is they adopted or accepted the changes brought to them py the
Bar Association Committee and felt that that was a sxgnificant
i mprovement to the bill. I think it's probably pretty
appropriate that the Bar Association would take somewhat of a
neutral ™ position here. They're certainly not opposing LB 159.
What they're saying is this is a change in our system
suggested to you some changes that willprocedurally n‘\é\{<e tahIS
bill a better bill, in our opi nion, and then it's up to you g

make that decision. , as the Bar Association, are not
opposed to it. And | thi nk that s pretty significant.  anpdwhen

the Governor vetoed the bill, there was opposition py the Bar
Associ ati on. In fact, therewas rift in the Bar Association
between the plaintiff's |awers and the defense | awers and that
rift was basically mended as a result of the changes to | g 1509.
So in response to the concerns that Senator Pirsch is naking, g
radical change, not really. This not really ical
change. Nebraskais the only state Ieft the only state Ie tin
the United States that has not adopted a formof conparative
fault. Why do people adopt conparative fault |egislation? They
do it, not so it's easier for plaintiffs, not soit's easier for
defendants, it's so it's easier for people, the population, the
average citixen on thestreet, to understand the tort system
That's why we' re doing this and that's why 49 other states have
adopted this. The slight gross standard makes no sense.
Senator Landis gave an exanple of a case where a plaintiff ,a¢
not able to recover pecause of the slight gross standard. |

will give you an exanple on the other side where juries may
really like a plaintiff, really [ike a plalntlff and say, |
really like this plai ntlff and | don't care what the lidence
of this plaintiff is, I'mgoing toflndfor thls plalnlglf and
not only...and their three defendants, and not only am going
to find for the plaintiff, I'mgoing to findfor the pIalntlff

in the amount of a mllion dollars and I m goi ng to require each
one of those defendants to pay a mllion dollars.
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PRESI DENT: One m nute.

SENATOR ASHFORD: ...under joint and several liability, that' s
the law. What this change says is, no, jury, you can't do that,
you can't do that. And this is an i n'portant po| nt, everyone.
You can't do that under conparative fault. vyou have to all ocate
to that plaintiff the degree of fault that you determine Is that

plaintiff's degree of fault. Andyoucan't just willy-nilly
enter a verdict for a mllion dollars against the defendants.

This is...so not only does this protéct victinmsor plaintiffs
but it also puts a basic fairness into the systemthat does ¢
now exi st . That's why 49 percent.or 49 stateshave adopted
it, not because it's a boon to |lawyers, not because more lawyers

will get more business, that's hogwash. That 's
hogwash. The | awyers are com ng tgo this body becaus%b?%leuytevl\zrk

with the systemevery day and it doesn't work. Thank you.

PRESIDENT: Thankyou. Senator Landis, your light is on, did
you wish to talk to this part of it? Okay. Amendments.

SENATOR LANDI S: Nr . Speaker and nenbers of the Legislature, |
would Iike to tell you about sonme of the kinds of [esults that

we're talking about here in this bill and what's at stake and,
first, of course, LB 159, but in making the 159 appropriately
wel'l drafted that |awyers wil| not have questions about its

interpretation. In 1947, in this state, a pan brought a sanple
case to a hotel, asked that they put it in the hotel vault. e
hotel put it in their vault, didn't |ock the door of the vault,

didn"t put it under lock and key, didn't have a systemi¢or

rel easi n%;_ items |like a checking systemof a card or a note or a
nunber. The guy cones back at the end of his tine, 55ks for his
sanpl e case back. The hotel doesn't nhave it. It's eit her
gotten up, wal ked out, sonebody el se has picked it up, it's been
st ol en. The guysays, | want ny sanple case, it's very, very

valuable. Hotel says, it's gone, |I'msorry. Too bad it's an
accident, but it's not our responsibility. Hegoesto' court and
sues, wants the value of his v_er%/ val uabl e sanpl e case. Gets

nothing. Why? Because of the slight gross rule. Thecourt in
1947 said, you know what, he didn't tell themthat he had a
val uabl e sanple case, he just handed it over wi thout telling
them. Threw the case out conpletely. The guy didn't get a

dime. Why? The slight gross rule. Nineteen fifty-five, a uy
is outside a bar, breaks up a fight between two peopl e who ectlre

fighting. In the scuffie to separate the {wo he happens to
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knock one of themdown. That guy goes inside and gets a gun,
comes back out. The guy who has broken up the fight realizes he
ought to get out ofthere, gets into his car, starts todrive
away; is hailed to slowdown and stop by the person coming out
of the house. The guy is yelled at . He pu||s over. He stands
up, gets out of his car and is shot by the fellowwth the gun.
He suffers injuries, sues for recovery for his injuries. The
Nebraska Suprene Court doesn't give hima dine, throws jt out.
Slight gross, he shouldn't have stopped. |t was too bad he got
shot but "he shouldn't have stopped. gjjght gross rule. Another

exanmpl e of the slight gross rule. A driver goes on to an
unmarked road under construction. The barricades which are
normal |y put up are not there, through +the negligence of the
construction conpany. The guy drives on to this nuddy road,

realizes that he is on a road fhat's under construction, does 4
Uturn, is driving down the road, falls into a nuddy crack,
injures his car, sues the construction conpany for not gi ving
him notice that he was on an unpaved, ynconstructed road that
was at that time not open to the public. The guy didn't
recover. Why? Slight gross. Peter Kiewit Conpany didn't pay a

dime for that one. Wy? Because of the Nebraska rule, the
slight gross rule that said, you know, he should have ynown he

was driving on a road that was under construction. Thejuri es
never got to weigh the negligences of the two parties because of
a rule that in 1910 Nebraska adopted which 3] npst every ot her
state has abrogated because it's sinply unfair. |t says that
you can be nore carel ess than somebody el se, injure them™ cause
t hem damage and wal k away scot-free.

PRESI DENT: One m nute.

SENATOR LANDIS: And who is out in the | obby? People who want
to retain that authority, that power. |t's a lot cheaper when
you can be carel ess and cause injury and not have to pay fox 't.
O course, you want to keep that kind of favoritism Qfcouiie,
you want to keep therule whereit is. Nowthereis a reason
why you don't see a lot of citizens down here. Noneof you know
when a tort is going to happen to you. nNoneofyou know that,
when one of these situations is going to occur: Thereisn't an
associ ation of people who are about to suffer civil injury.
There is no way to know when you' re going to be the victi mof "an
accident. We don't have an association of accident victine. e
do, by the way, have associations of crimnal victin who have
been down here and Carol Pirsch has denanded over and over again
and this body has given relief for crimnal victins.

8535



January 19, 1990 LB 159

PRESIDENT: Time.

SENATOR LANDIS: ...and we have specialprograns for them
Cvil victinms aren't organi zed but the people who have insurance
premuns to pay certainly are well organized. The companies who
don't want to pay those clainms certainly are well organized.
hey know when they have the upper hand in the |aw and, of
course, they don't want g | et o of it. The Kristensen

- ; .9
amendment is good bill drafting. |t needs to be adopted and
this bill ne'eds to be advanced.

PRESIDENT: Thankyou. Senator Kristensen, please, followed by
Senator Smith and Senator Conway.

SENATOR KRI' STENSEN: | woul d call the question.

PRESI DENT: The question has been called on the, do| seefive
hands? | do. The question is, ghall debate cease? All those
in favor vote aye, opposed nay. W' re voting on ceasi ng debate.
Mr. Clerk, record.

CLERK: 21 eyes, 4 nays to cease debate, M. President.

PRESIDENT: Debate has not ceased. Senator Smith, please,

followed by Senator Conway. Okay, Senator Conway, on the first
section.

SENATOR CONWAY: Mr. President and nembers, |ike | say, the
amendnment, the single anendment that Senator Kristensen prgought
before wus, | think, could have been addressed in a singular
fashion rather than broken down into three divisions | am
happy to see sone of the debate on the bill forfear that sone
procedural happening may come about that the bill was never
discussed, has this never been discussed before. | \gted for
ceasing debate on that particular provision and believe and then
whol eheartedly support as a long-termintroducer ¢ this bill
that has carried many nunbers of the years that, theséar
amendnents, if you would like to describe them as that, are
technical amendments that sinply address a procedural process
that allow the judicial system to nore expeditiously address

this bill if it wereto be passed. So regardless of what a
person's feeling may be on the bill, | would like to think that
this body has the wherewithal to try to make it the best
possible bill with respect to the fact that jf jt is passed,
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that it should give the judicial systema clean shot at what' s
oing on. | will continue though at this tinme to .

illgbecause I think that's realgl y what we' redea|er:e_lllgvsitt)ﬁu;ndthf
appreci ate Fhe Qxa”p|es t hat Senator Landis has presented
because | think, in many cases, we have been whipsawed by the
| obby on rather sinple explanations of it costs nmore, you know,
it's the old tastes good, less filling kind of argunent and then
we never get into the crux of what we' rereally ¢talking about.
So Senator Landis's exanples of things that have happenéd in the
past, and these are the exanples as |...that | heard were actual
cases in the State of Nebraska relative to the inability for an
injured person to even find hinself in front of a jury 4 his
peers by virtue of the slight gross provision. pgut] uess what
I would like to do for a nmonent is profile the 1obby. \whois
really working against the bill? Nost of you have received
letters or have seen things fromthe Stat'e Chanbe gnhq/or the
lincoln Chanber. Read what they say. Theysay they would pot
support sonething that woul d i ncrease the nunbers oy lawsuits Ih
the State of Nebraska. Again, if you rationally | ook at that,
tell me how this would increase the nunber of lawsuits. As
matter of fact, if you could get an out of court settlenent 8y
virtue of putting sone people's feet to the fire with respect to
the fact that they may have to share in some of their own | osses
relative to the proportion of contribution, {hat js going to

hel p people say, | think | wuld rather settle than have ny
determ nation of fault brought up to such a high |eyvel that |
don't recover as much as | m ght otherwise. Theother side
m ght hunker down and say, if | can prove the slight gross
situation, I may get away scot-free. They' re putting all their

eggs in one basket and good insurance tneory relative to the
underwriting of the actuarial side of V\,ha%, goes on here across
the nation doesn't pan out with this respect. Byt if you | ook
at the Chamber of Conmerce...| have tal ked to nmany, many, many
businesses in this regard and they say, well, you know, ‘'weve
got a couple of major players in this business, primarily the
Nebraska insurers who have taken on the cause and |
beli eve...whol eheartedly believe that that cause on their behalf
is forwarded sinply because of a nmenber or two and the average
business is sitting out there not really knowjng what's being

played out. If we look at other |obbying entities, shecities,
cities are out there. Cities really don't even |ike being a
part of anything now. They' re still living backin the old
sovereign inmunity days that there should.”they shoud no be
responsible for any of their activities. So. any movenent to
make them responsible is actually bothersone to tﬁe% We also
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| ook at another mmjor player in the | obby and I am sure many who
have been touched upon have beenthe rail roads. Umler our
current system the railroadsin Nebraska have a unique
opportunity. The injuries thatare caused and that they woul d
get tangled up in would be a grade crossing accident. Under
alight gross case |aw, many cases in Nebraska say that if
sonmeone disregards a notice that a train is conming, :hat that is
certainly under case | aw Beyond slight and, therefor~, the case
I's not going to go anywhere, if we |ook at that kind of an
ent angl ement. \What we have, in nost cases, if you |~ok at hat

lobby, is a wvery self-serving group of people that is very
narrow...

PRESI DENT: One m nute

SENATOR CONWAY: ...l eaving, as Senator Landis said, the typical

victinms behind because these people are not victins as yet and

so, therefore, thez don't even know that they have that
a

exposure. If we |ook at the whole concept from an insurance
perspective, | have statistics here that show that Nebraska has

a very |low prem um standard conpared to national statistics with
the term..with respect to insurance prem uns. Now wh is
Nebraska | ow? People say, well, if it's not fixed don'¥ br oke
it. We are | ow because we would actuarially be |ow no matter
how you rate us. Look at our surrounding states,pany of them
are lower than we are and they have conparative negligent
standards. We are very |ow because we're not particularly a
litigious area in our agrarian comunities. \e are very low b
virtue of the attitudethat we havetowards taking care o
busi ness and being insured and not having as nuch under and
uninsured personnel out there. We have |ots ofreasons for
bei ng actuarially bel ow

PRESIDENT: Time.

SENATOR CONWAY: But. ..tine, you say, sir?
PRESIDENT: Pardonme?

SENATOR CONWAY: You said time?

PRESI DENT: Yes, that's what | said.

SENATOR CONWAY: I'msorry, |' Il pick it uplater.
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LR 239, 240

PRESIDENT: Okay. Thank you. Senator Ashford, you are next,
but may | introduce sonme guests under the south bal cony, please.
We have from District 22, which is Senator Robak's district,
Di anne Foltz of Platte Center and Betty Grant of Col bu
Nebr aska. Wt h them are three AFS students, Jean/David LI‘I\ﬁ.nque '

of Paris, France, and Patty Cervantes from pglivia , and Shane
Wal ker from Australia. Wul d you fol ks please stand and be
recogni zed. Nr. derk, you have something for the record?

CLERK: | do, Nr. President, very quickly. Enr ol | ment gng
Review reports LB 163 to Select File, LB 163A to Select File,

those signed by Senator Lindsay as Chair. Agriculture
Conmi ttee, whose Chair is Senator ‘Rod Johnson, reports LB 856 to

General Fil e. (See page 429 of the Legislative Journal.)

Nr. President, Senator Coordsen, as Chair of the Business and
Labor Committee, has selected LB 313 and LB 315 as the committee
priority bills for the year. And Enrollnent and Review reports
1B 87, LB 220, LB 240, LB 257, LB 397, LB 399, LB 486, LI§488,
LB 488A, LB 756 all correctl y engrossed_ Those Signed by

Senator | indsay as Chair. (sSee pages 430-33 of the Legislative
Journal.)

Nr. President, notice of hearings fromthe Education Committee
and fromthe Natural Resources Committee, signed by the
respective chairs. (Re: LB1190, LB 1181, LB 1168, |B911
IB 1050, LB 1090, LB 1033, LB 1037, LB 963, LB 1026, LB 1108,
LB 1109, LB 1141, LB 1002, LB 1051, LR 239 and LR_ 240.) And
Senat or Haber man has anmendnents to be printed to LB 163. " That's

all that I have, Nr. President. (See pages433-34 of the
Legi sl ati ve Journal .)

PRESI DENT: Senator Ashford, did you wi sh to speak on the ¢ gt
set of Kristensen anendnments?

. SENATOR ASHFORD: | call the question.

PRESI DENT: Ch, you call the question. The question is, shall
debate cease? All those in favor. Do | see five hands, first?
I do. The question is, shall debate cease'? All those in favor
vote aye, opposed nay. VWat do you think, Senator Ashford?
Record, Nr. Clerk.

CLERK: 16 ayes, 0 nays to cease debate, Nr. President.
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PRESIDENT: Debate does not cease. Senator Ashford, followed by
Senator  Korshoj. No, you called the question, didn't you,
Senat or Ashford. So, Senator Korshoj.

SENATOR KORSHQJ: Nr. President and nmenbers, | don't pnow what

I'm g~ing to say because | don'0 understand the bill and I did
not get |obbied by these business people, they' ve talked to
But | was on Judiciary when this bill washeard, February %e

1988, which was the original 1178, gnd it's still the same bill.
And | talked to a guy who testified, after he had testified. I
have never talked to himsince, a Nr. Fred Kauffman. |'m going
to use sone of his statements. | hope he's a credible lawyer.
I do not know the man,and maybe |'mconing fromoff the wall.
He said, first of all, | don't think |egislation ought to be
passed, if there is no need. He said it was an innovative bill
in 1913, when it came in. He said, it has worked, | think
relatively well. Theremay be injustices, but he thinks it can
be resolved with a stroke of the pen. \ether it can or not, |
do not know. But as he spoke against the bill at this tine the
Cakl and-Craig School District had a lawsuit that was pretty well
consi dered they were not at any fault, but they

peopl e on the scene when a pickup drove into the Vn\éle(rj%l eth? aOBlng

and got a big lawsuit. So | ran out in the hall, after he
t estif ied, and | said, if we passthisbill, will this solve the
Qakl and-Crai g probl en? Would they then not be |japle for, it

was a twenty some million dollar lawsuit, and he said, this bill
woul d absolutely not change that particular case. And| know

that is just one case. I really don't know about the
credibility of this man. | wish | would have called himin the
meantime and asked him | was going to ask Ernie, who is not

here right now, in questioningNr. Kauffman they were running
out of time. He said he had several other problenms, 5n4 Ernie
requested that he would wite themproblens down and forward
themto Ernie. And | wonder if he ever done it and if the
comittee would share whatever those problens were, because |

think, if there were probl ens, we should hear wh at those

probl ens are. Now, | seethe Chanber of Commerce and these
busi ness organi zati ons who represent, wel| | guess literally
hundr eds of t housands of peopleare against it, maybe it's for

their pocketbook. But those that were really for the pj = jf

you read it's NATA, Nebraska Association of Trial Attorneys,
Nebraska Association of Trial Attorneys, g5 forth and so on.
And | .think if you ask the pUbliC,and | have not hi ng agai nst
trial attorneys, their opinion would be that the trial attorneys
are thinking not so much of the public as they are the tri al
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attorneys. Also, I asked this Mr. Kauffman, will this really
cut down lawsuits? And he told me, no. I don't have that in
writing. He said he thinks it would probably create more
lawsuits. I don't know if it would or not, I really don't know,
have no idea. Also it was stated, and not by him, that this

would probably turn over 100 years of case law, that this is a
new, totally new ball game. I don't know if that's true or not
either. I mean if somebody has a case and trying to decide, do
I want to sue, or don't I want to sue, if there is no case law
you're going to sue, aren't you? Wouldn't that create more
lawsuits? In the bill...

PRESIDENT: One minute.

SENATOR KORSHOJ: ...on rage 11, and, Senator Kristensen, maybe,
it says there that you get your share of fault if
somebody...it's uncollectible, in other words, judgment proof,
then they come back and reassess you that share. Would that be
constitutional, after they make one judgment then come back and
say, well now you pay more because I can't collect the other?

SENATOR KRISTENSEN: Yes, I think it is constitutional. I don't
think it denies you any guaranteed rights as long as the
Legislature establishes the procedure for collecting judgments.

SENATOR KORSHOJ: Yeah, well I didn't know. This was my own
question.

SENATOR KRISTENSEN: Yeah.

SENATOR KORSHOJ: I thought, if you're only so guilty of a
certain percent, 1 how can you get a bigger percent? I don't
understand that that would be totally fair.

SENATOR KRISTENSEN: Would you like me to expand on that? I
don't want to take on your time.

SENATOR KORSHOJ: Yeah, I'm down to nothing. Take nothing and
we'll quit.

SENATOR KRISTENSEN: Okay. Real quickly, what happens is that
if somebody has...is judgment proof, we have *wo defendants and
it's I and Senator Smith here, and she's 45 percent negligent
ard I'm the other 45 percent negligent, and you can't collect
part of her judgment, it isn't fair that...since we acted
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together, for example, you can't come back and collect from me
totally. Today we have that. That's the old joint and several

liable. If you're partly liable for what happened in the
activity that we did together, if you can't collect from her,
that's my problem for having some jeint activity with her. And

so it does...you know, there has always been that issue of law
that says why should you, as the person who suffered injury, not
collect for your injuries just because somebody else didn't have
any money. You know as long as there was somebody else that was
partially to blame.

SENATOR KORSHOJ: So, that hasn't been changed in any way, so to
speak, so to speak.

SENATOR KRISTENSEN: Well, it changed the fact that you. . .how
you go back and do it. Procedurally it changes how you do that.
Today, if you couldn't get it from her, you're going to come
after me. All this does is you're going to share partly in this
now because your 10 percent comparative fault.

SENATOR KORSHOJ: Okay, thank you.

PRESIDENT: Thank you. Senator Abboud, please, followed by
Senator Landis.

SENATOR ABBOUD: Question.

PRESIDENT: Question has been called. Do I see five hands? I
do. The question is, shall debate cease? All those in favor
vote aye, opposed nay. Senator Abboud.

SENATOR ABBOUD: Mr. President, 1'd like a call of the house,
and I'll take call in votes for (inaudible.)

PRESIDENT: Okay. The question is, shall the house go under
ca’l? All those in favor vote aye, opposed nay. Record,
Mr. Clerk, please.

CLERK: 14 ayes, 0 nays to go under call, Mr. President.

PREZIDENT: The house is under call. Will you please record
your presence. And Senator Abboud has agreed to accept call in
votes on ceasing debate. Please return to vyour desks, if I
could has you to do that, and record your presence. (Gavel.)
Please return to your desks and record your presence. We're
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under call. The question is ceasing debate and we' re accepting

call in votes.

CLERK: Senat or Peterson voti Ng YesS. Senator Scofield voti ng
es. Senator Hartnett, you had voted yes, senator. Senator

ogers voting yes.
PRESIDENT: Record, Nr. Clerk.

CLERK: 25 ayes, 0 nays to cease debate, Nr. President.

PRESIDENT: Debate has ceased. Senator Kristensen, would you
I|_kedto close on the first section of the amendments? g is
raised.

SENATOR KRISTENSEN:  Thank you, Nr. President and menbers. To
briefly close and to put this into perspective \npere we're _at
with the arrendrrents, these are the first amendnments on page 39&.
These are Sections 12, 13 and 14, These are not substantive
changes. These are the result of the Nebraska pgs Association
study that are the recomendations that woul d make this bill
procedural |y work easier and better. Whether you're for _or
against the bill, | would think that you woul d have to recogni ze
that these amendnents would make the bill better no matter what
happens to it on its final vote to nove or not. They do deal
with multiple defendants, gallowing for joinder, to make sure
that we get all the proper parties into g laws itfs, so _you
don't have a multiplicity of suits and wouf]g al I'ow He endants-to
bring in other defendants who m ght share in the liability.
That has really always been the purpose of the Nebraska statuteés
and civil procedures, to make sure we get all the lawsuits

one. And | would yrge the adoption of this section of the
amendments. Thank you.

PRESIDENT: Thankyou. The question is the adoption gof the
first section of the Kristensen amendments. Is there any
question about which that involves? |f not, all those in favor

vote aye, opposed nay. Record, Nr. Clerk, please.

CLERK: 27 ayes, 0 nays, Nr. President, on adoption of the first
portion of Senator Kristensen's anendnent.

PRESIDENT: ~ The first section is adopted. W' |l nove to the
second section of the Kristensen amendnent. Senator Kri stensen,
did you wish to tal k about the second section~
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SENATOR KRISTENSEN: T hank ou, Nr. President. The second
section here, which is all of Sgction 16, and you' Il see that on

page 399, this truly is what | would count as bill raftin

changes. | don'tthink that they are particularly substantiVve.
It really puts the political Tort Cainms Act into effect with
this bill and refers back to it. It does nake referenceto if
only public entities are the defendants they shall be pagrq to
tha court without a jury. That's what the lawis and that, for

exanple, if we're only suing cities and schools you don'}
necessarily want to put themto a jury because of the nature o

saying, well they' ve got all the noney anyway. There fse always

a tendency to show nore synpathyt owards those peop and we
have not done that. But we want to nake sure that that ggesn't
happen under this bill. And this is not a particularly. of all
the three sections, this probably does the least. |'durge its
adoption. Thankyou.

PRESI| DENT: I'" Il continue withtpe lights that | have on.
Senat o= Landis, did you wish to talk about this second secti on'.p

SENATOR LANDI S Sure, that's why ny light is on. vygy pet.
PRESIDENT: Okay.

SENATOR LANDIS: Nr. Speaker, menbers of the Legislature, the
Kri stensen anendnents are technical in nature and are eant to
ef fectuate the underlying policy of 159. They are appropriate
they come to us fromthe drafting, basically, 3nq suggestions of
a Bar Association committee who oversaw ¢ he anal ysi s of 159.
And as  Senator Lowell Johnson reminded me, it iS inportant to
renmenber that the Bar Association, while at one tine negatjve on

the technical insufficiency of the bill to nmake clear how it was
going to be carried out, is now neutral because the bar has been
persuaded that, in fact, these amendnents do make the principle

now understandable and workable, and yet, of course, they divide
as to whether or not it's a good decision to make of g er

are lots of plaintiff's|awers, there are Iots of defendant
| awyers. Anong them by the way, Senator Korshoj quoted him,
one of the best in the state, Fred Kauffman, an excell ent | awyer
with a fine reputation,and a defendant's |awer representing
some very excellent and wel|-heel ed defendants. Ered. | think
by the way, gave some valuable testinmony. nany of his arquments
at the time of thathearing have been overcgrre by somagopet he
Bar Association amendments that are in questionpefore us.
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However, | would like to put nyself at odds with Nr. Kauffman's
characterization. Frank, when he said, you know, | just. if

there are injustices, | don't know what. they are. Now, |'ve
been reading a couple of cases from Nebraska law. Al the
exanmples |' ve given you are from Nebraska |l aw. et me give you

another one from 1984. Twel ve-year-old kid up clinbing in a
tree, comes in contact with a poorly insulated electric line

a badly maintained tree, both of which are the property of the
Omaha Public Power District. Kid gets zip, nothing, kig
shouldn't have been in the tree. Gets el ectrocuted but doesn' t
get a dime for the badly maintained electrical wire or the
IIl-kept tree because the kid was partially negligent o
Fred Kauffman says that isn't an injustice, the kid never gol\l Mo
go to the jury, that he never got his day jn court, that the
judge threw the case out. | don't think that's justice, | think
that's an injustice. I think he should have had his day in
court. Suprenme Court threw that case out, gaziq that constituted
| ess than gross negligence on the part of OPPD. Now, think
about it. Whose going to be out in the | obby?

kid named Suarez or OPPD? ygg, it 's true, NATA IT\SNe|V€tye<’;1Lé)r|d
you' re right, because there isn't an association of (ig year-oFd
boys who get el ectrocuted clinbi ng in sonmebody el se's tree, they
don't have a nenbership organization; OPPD does, the cmaha Bar

Assoc... I'm sorry, the Omha Chamber of Commerce, the Li ncol n
Chanber of Commerce cert ai nl'y do and they're out there. | el |
you what , if in fact thatrule or the rule about the guy who

gets shot because he stops his car, after having broken
fight, doesn't get adime, if those don't strike you as t?ei ng
just, if thereis alittle sense, there is a question ou
mnd and you can't explalntonewhythat is fair, ey you
what, we' ve got an hour here, just one by one go out there pul |
Barbara Botsch aside, walk up to CoachJennings, check John Goc
fromthe City of Lincoln, or Jerry Prazan, you look themin the
eye and say, wait a second why shoul dn't the kid get to go 4

court? Wiy shouldn't this be able to go to the jury? TeII me
why it was just that he never got a chance to go 45 tnpe
And hear what you get. | .don't think that job has been done %y

the peoplein this room and | don't think that's what they've
told you as to why..

PRESI DENT: One m nute.

SENATOR LANDIS: what's good or bad about the bill. pgyt
there are people who suffer injuries, whose stories are not
being told and this bill, while people nake a bunch of bogus

8545



January 19, 1990 LB 159

argunents about whether it wll make more lawsuits or less

whether it will settle case |aw. The que tionis, isour |aw
just, that's the issue. And, if you' re proud of that record of
our recent cases, then you' Il pe happy to vote against this
bill. I"mnot, that's why | vote +for this bill. But ost
important, | want an explanation for why those are just resm ts

and why that's fair and why those people should suffer those
injuries just because they' re not organized, they don't have a
voice and unfortunately happen to pe represented by lawyers,

when they ~come down here, who are the subject of a certain
amount of prej udi ce and bi as, and they hapPen to run up mﬁﬂainst

sone people that we all happen to like in the business contfunity
who are very well organized and very well-heeled. | \ant an
answer as to why that is just. | don't hear it in the |obby and
| don't hear it on the floor, and | didn't hear it in the

hearing or the record of it, and | want it in the record. |
want to hear why .hese results are fair.

PRESIDENT: Time.
SENATOR LANDI S: ...because | don't think they are.

PRESIDENT: Thankyou. Senat or Hanni bal , pl ease,
Senator Ashford. P followed by

SENATOR HANNI BAL: Nr. President and nenbers of the Legislature,
| want to speak on the issue for SOME. probably not the best
reasons, but | think inmportant reasons. And | realize we're
talking on amendments, and |'m going to speak to the issue as
opposed to an anmendnment, which | will support, because | think
it is important that sonebody suggest that we' re having a
picture painted here that isn't entirely true. Senator Conway
and Senator Landis have been maki ng some very good argunents.
Senat or Conway wanted to profile those that \ere lobbying the
i ssue, and pointed out their obvious bias, and | agree with
that. Senator Landis has pointed out some very porrible tales
of some peopl e who probably have suffered some injustice, gndit
would be very difficult to argue against that. | would poi nt
out in both of those cases | have some other opinions, powever.
One...Senator  Kashoj did have an opportunity to talk a little
bit about the other side, and | applaud himfor that, because if
we' re going to profile the lobby, "\ hichwe do on occasion in
here, if we' re going to profile them let's profile both sides.
Obvi ously the business interests would like not to have lawsuits
agai nst them Obviously business interests would |jke not to
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have to pay clainms. But just as inportant is the |obby on the
other side, NATA as pointed out by Senator Korshoj. who gains
and who wins wth passage of this bill? It's perceivable that
the business interests would lose if there are nore lawsuits
filed, and I think there will be either nore lawsuits filed, g
at least nore lawsuits contested, nore settlenments, and that
could probably hurt the business interests. and it's also just
as true that the people who make the money when we” re in
litigation, when you' ve got a plaintiff versus a defendant, ,.o
the NATA association people. They' re going to nake noney on
this, if they have nore lawsuits filed, and they win, if they're
going to have nore settlenments settled, they won't have to go to

court, and believe me there will be a business (¢pst associated
with it, whether you go to court or not, if your chances are
there, it's a business decision. The.e will be nore settlenments

outside. And I think if we're going to talk about it, let's 4
l'east understand that poth sides out there have financial
interests in that, both of themdo. Senator Landis has poi nted
out some fairly, fairly explicit stories, and | cannot argue
with those stories, | don't know all the cases to them gyt " d
al so point out to you, especially those of you who have been
here for a number of years and have served on commttees tﬁat
deal with fairly sensitive issues, that we do get confronted a
lot of timeswith stories we have callously come to call horror
stories. And horror stories exi st in every area of our
endeavors, whether  you  want to talk about the
opton’etrlst/opht_hal nol ogi st issue or any health care issues,
mental retardation, mental health. who gets injustice by our
System there is no qUeSthnthat t here is |nJ ustices in our
system And it's great to point out those kindsf injustices,

and if we can correct them Jet's do it, t hat' s what we' re
about . But the question js, are you correcting all the
1 nj ustices and causi ng no nor e? The answer iS, | don't know. |
think there are tremendous merits to this bill n both sides
Ny only purpose in standing up here is saying, iP We' re going to

paint a picture, let's paint the real picture. Senator Schimek
and | were tal king what we're really about is trying to |ake a
deci sion on what is best for the people of the state.

matter of fact, | agree with her on that, g agreeAvC?t’haShe‘?
on the other thing that she said is very fewof Us “reajly know
what the ramifications ofthis bill are all about, angdthat's

un ortunate, because we're peing called upon to make that

decision. | honestly don't know which is right for the State of
Nebraska. | am skeptical, and yet it sounds eninently thin.
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PRESIDENT: One minute.

SENATOR HANNIBAL: I've heard both sides of the arguments out
there. I understand them, they make good cases, as good
lobbyists always do, and on a debatable issue. But let's make
sure we Kkeep the picture clear in here as who the winners are
and who the losers are. And both of them are standing out there
and they're both financial. It's good for us to try to
determine what is right for the State of Nebraska. If you're
comfortable with how you feel on that, great, I'm not yet.

PRESIDENT: Thank you. Senator Ashford.

SENATOR ASHFORD: Question.

PRESIDENT: Question has been called. Do I see five hands? I
do. The question is, shall debate cease? All those in favor
vote aye, opposed nay.

SENATOR ASHFORD: Mr. President.

PRESIDENT: Senator Ashford.

SENATOR ASHFORD: I would ask for a call of the house and would
accept call in votes.

FRESIDENT: Okay, the question is, shall the house go under
call? All those in favor vote aye, opposed nay. Record,
Mr. Clerk, please.

CLERK: 14 ayes, ™ nays to go under call, Mr. President.
PRESIDENT: The house is under call. Will you please return to

your seats and record your presence. Those not in the Chamber,
please return to the Chamber and record your presence. Call in

votes are authorized. Senator Haberman asked for a roll call
vote. Sergeant-at-Arms, please round up the troops. Senator
Kristensen, for what...oh, you want to close? Yeah, you

can't...we have to have a roll call vote on ceasing debate
first, then you may close. Please record your presence, if you
haven't done so. Senator Robak, Senator Nelson, Senator Landis.
We're looking for Senator Moore, Senator Hefner, Senator Baack,
Senator Beck, Senator Byars. Looking for Senator Moore, Senator
Eernard-Stevens, Senator Landis. Now we're look vy for Senator
Moore. Senator Haberman, may we go ahead? Okay. 7The question
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is, shall debate cease. A roll call vote has been requested.
Mr. Clerk

CLERK: (Roll call vote taken. See page 436 of the Legislative
Journal .) 34 ayes, 3 nays to cease debate, M. President.

PRESIDENT: Debate has ceased. Senator Kri st ensen, woul d you
like to close on the second section of your amendnents.

SENATOR KRISTENSEN:  Yes, Mr. President. Thank you.

PRESIDENT: The call is raised. However, it would be nice if
nore of you would stick around.

SENATOR KRISTENSEN:  Real briefly, nost of the speakers on thijs
amendnment al | spoke to the bi (. Agai n, these are anmendments
that were done pursuant to the bar study. These are the bar
amendments that make procedural cleanup parts to this. This
particular section deals with the district courts being under
the political subdivisions Tort Claims Act, and merely will

allowthat jury trials will not be given ¢tg publlc entities,
which  we've always had that as the lawin this state. Tpis
merely puts that into this bill to make sure that that' s

absolutely clear. And | would urge the adoption of this cleanup
amendment. Thank you.

PRESI DENT: The question is the adoption of the second section

of the Kristensen anmendnents. All those in favor vote aye
opposed nay. Reord, M. Clerk, please. '

CLERK: 26 eyes, 2 nays on adoption of the second portion of
Senat or Kristensen's anmendnent, M. President

PRESI DENT: The second section of the Krisvensen anendnsnts

adopt ed. Now we' re on the third section. ywa || pi ck up \,mgFeé
we left off. Senator Conway, did you wish.. ..Senator
Kristensen, did you want to open on the third section of your

amendments?

SENATOR KRISTENSEN:  jyst very briefly. These are the |ast
anendnment s whi ch substitute the word " arty" for "defendant".

It also noves the effective date of this bill "back from March 1,
1990, to March 1, 1991. And it also provides that the end for

individuals and parties that can have a release or a covenant
not to sue or sone other agreement, that that wWill §jspriss the
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entire case, and it will circumvent the reallocation procedures.
Basically these again are the ending of the cleanup amendments
that the Bar Association has outlined, which are procedural
amendments and are not major, substantive changes.

PRESIDENT: Thank you. Senator Conway, please.

SENATOR CONWAY: Mr. President, I'd like to call the question.
PRESIDENT: Did you say call the question? Okay. Is there any
okjection? Okay, we'll go ahead with a few of them, so we have
becth  sides, Senator Conway, but thank you. Senator Pirsch.
Senator Pirsch.

SENATOR PIRSCH: Am I next?

PRESIDENT: Yes.

SENATOR PIRSCH: Thank you, Mr. President, members of the body.
I do have a question on the release covenant not to sue or
similar agreement of Senator Kristensen, if he would y:eld.

PRESIDENT: Senator Kristensen.

SENATOR KRISTENSEN: Yes.

SENATOR PIRSCH: Senator Kristensen, we are adding a second part
to Section 7, and both deal with the release covenant rnot to sue
or similar agreement, and it looks like one is the...a person
liable shall discharge that person, and the other one is a
person liable shall preclude that person. Now is that when a
settlement is made before the case goes to trial for other
parties, is that why we have to add the "preclude"?

SENATOR KRISTENSEN: Yes, in other words, if you enter into an
agreement. ..

SENATOR PIRSCH: This is before any action has been taken.

SENATOR KRISTENSEN: Right, well, the lawsuit would get filed,
but before you go to trial.

SENATOR PIRSCH: Right.

SENATOR KRISTENSEN: So you'd enter into an agreement not
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to...well, we'd enter into our agreement to pay whatever sum...

SENATOR PIRSCH: Right.

SENATOR KRISTENSEN: ...we thought was appropriate to settle the
case. If I was suing you, I would sign a release.

SENATOR PIRSCH: We settled, in other words.
SENATOR KRISTENSEN: Right, we settled.

SENATOR PIRSCH: And then the other is the discharge, which is

after the case is settled. 1Is that the difference between the
two?

SENATOR KRISTENSEN: Can you tell me what page of the bill
you're reading on, real quick, Senator Pirsch.

SENATOR PIRSCH: Well, Section 7, which will be the first...
SENATOR KRISTENSEN: Okay.

SENATOR PIRSCH: ...part of Section 7, which is the old language
in the bill, talks about the agreement entered into by claimant
and a person liable shall discharge that person from all
liability, but shall not discharge any other persons. What we
are saying in the second part or what your amendments wculd make
the second part of that section is that released covenant by a
claimant and a person liable shall preclude that person from
being made a party. So, as I get it, that's before there is any
judgment, and the other discharges you during the judgment. Is
that correct?

SENATOR KRISTENSEN: No, I think both of them, both of them deal
with sattlements before hand. And what we do, the bill, as
drafted, says shall discharge, this now says shall preclude you
from making...being a party of any action pending, that's,
dragging it back in.

SENATOR PIRSCH: Right, so you would not go into the action
then, because you've already settled. But...

PRESIDENT: Excuse me, Senator Pirsch, Senator Pirsch. (Gavel.)

Please hold it down so those discussing the subject can hear
eacir other. Thank you.
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SENATOR PIRSCH: But then at the end of both sections, if any,
shall be concerned in accordance with Section 4, which is the
final agreement of settlement. Now, how long can a case go on
with those who settle right away, or those who wait wuntil it
goes into court? When does the liability for your part ever

end?
SENATOR KRISTENSEN: If you...if you...

SENATOR PIRSCH: If you don't make a settlement or indeed you
aren't called in until later.

SENATOR KRISTENSEN: If you don't make a settlement and you go
to court, you're there for the whole period of time. I mean
you're there through the trial, through. ..

SENATOR PIRSCH: Okay, and it's gone to eourt, ...

SENATOR KRISTENSEN: Okay.

SENATOR PIRSCH: ...then how lorg is the liability for other
parts, or those who might be included in the action? How long
can that be again brought into?

SENATOR KRISTENSEN: Oh, can we bring them back into another
suit?

SENATOR PIRSCH: Right.

SENATOR KRISTENSEN: Okay,...

SENATOR PIRSCH: Or into the same suit.

SENATOR KRISTENSEN: Once you've had a lawsuit and you've
been...and your fault has been determined, and there has been a
judgment entered in to you, they can't sue you again for those

act_ons. Now if there is a different cause of action, ...

PRESIDENT: One minute.
SENATOR KRISTENSEN: ...they can. If you settle, it's the same

way. Once you settle, they can't come back and resue you on the
same matters. That's the reason you'd want to settle.
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SENATOR PIRSCH: Well, it says, it shsll be a basis for that
person's dismissal, but the person's fault shall be considered
in accordance with Section 4 of this act. So, evern if vyou
settle before or if you are made to settle within the court, I'm
trying to see that it still will be decided at the end of the
decision. And even if you have settled ahead of time, you still
will have to pay in accordance to your percentage of fault. Is

that not correct?

SENATOR KRISTENSEN: No, that is not correct.

SENATOR PIRSCH: Okay.

SENATOR KRISTENSEN: If you settle, you're going to get your
percentage and the amount you settle for is then going to go
bazk into the reallocation or into the determination of fault.
SENATOR PIRSCH: Okay. So you'd be better off settling then
ah2ad of time, and then that's done with, and that goes into the
final judgment, so yours is already then determined by your
settlement before...

SENATOR KRISTENSEN: That's right.

SENATOR PIRSCH: -..and then the rest of them pick up what
you. ..

PRESIDENT: Time.
SENATOR PIRSCH: ...what you did not.

SENATOR KRISTENSEN: They share in the rest of it, they share in
the rest of the pie, whatever you didn't settle for. That's
what (inaudible.)

SENATOR PIRSCH: No matter what your percentage?

SENATOR KRISTENSEN: Right, well that's...that percentage would
figure in later,...

PRESIDENT: Time has expired.
SENATOR KRISTENSEN: (Interrupted.)

SENATOR PIRSCH: The percentage would figure in later for what?
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SENATOR KRISTENSEN: Reallocation purposes, if a part of it was
uncollectible.

SENATOR PIRSCH: I see.

SENATOR KRISTENSEN: Yeah.

SENATOR PIRSCH: Okay, thank you.

PRESIDENT: Thank you. Senator Abboud, please. Senator Abboud.
SENATOR ABBOUD: Pass.

PRESIDENT: Senator Korshoj.

SENATOR KORSHOJ: Mr. Speaker and members, I want to clear up
something that maybe as I read it it didn't come out right
because Senator Landis made it sound like that I had said that
that Fred Kauffman had said that there were no injustices. So
here is what he said, there may be injustices, and T think that
issue could be resolved by a very few strokes o the pen and
change that and have the problem solved. He does think there
could be injustices. Which, to put it in simple terms, if your
car isn't running right, and you go in the garage and they say,
well, you got a plug or two that's not working, you don't
overhaul the car, you change the plugs. And I can'- see why, if
there are some injustices, it can't be addressed by changing the
whole system. I don't know, I'm...honest to God, I don't Kknow.
And I haven't been whipsawed by the lobbyists, because they knew
I was against it after the hearing. I talked to them, but
there's been no banging away at me. I just think we're really
jumping off into a major change. &And I know this doesn't have
much to do with the amendment. He says, wrong page, maybe can't
find it, but I've got five minutes. He says, I fore2see multiple
tiers of litigation, backlogs and unnecessary use of the courts

which, 1f there are social changes, we need very brief
amendments to existing statutes could create that. That's where
I'm coming from. If anybody wants the rest of this time,

because the next person might call the guestion. I'll just give
the next person the time. Brad. Senator Ashford, the rest of
my time.

PRESIDENT: Okay, you have three minutes.
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SENATOR ASHFCORD: Thank you, M. President. And I'd like to
first of all, I'll get to the point, but 1'd like to thank
Senat or Hanni bal for his statements. | think he's raised a good

point, that this...these issues are of great inportant and

need to be discussed. And | also appreciate Senator Korshoj's
reference to the Fred Kauffman testinony. Mr. Kauffrman is a
| awer for insurance interests, that does not necessarilynmean
that what he says does not have some validity and does not " aeq
to be discussed, as Senator Hannibal rightly says. pgut| would
suggest to you that in order to answer those questions the .y
place we can fird answers is to look to those states, in Palct
every other state in the vunion that has adopted comparative

negl i gence. To answer your question, Senator Korshoj, first,
can these changes be nade with little anmendnent? | think the
answer is absolutely not. | think if we did have a system of

ccnparative negligence, then yes, wecould go in and fine-tune
that system if there were problens in the reallocation Pornulna,
or if we wished to change the percentage of fault in order for a
plaintiff to recover, we could change those. But, no, whenyou
have slight gross, as Senator Landis pointed oyt  the robl em
with slight gross is that there are significant inj ustlceg. nd
so what we need to do when we change slight gross is develop a
systemthat is also fair to defendants as wel| as plaintiffs.
And that's what we've tried to do by abolishing. adopting
conparative negl 1 gence and abolishing joint and several
liability. So we' re abolishing the situation where a defendant
can be held liable for the full amount of a judgment, the
mllion dollar exanple. so that's what we' re trying to do here,
we're trying to have it a balanced approach in this thing. Now
I think \M\iat we need to do in answering Fred Kauffman, first ¢
all, Senator Kristensen has gone through in his anmendnents.

PRESI DENT: One m nute.

SENATOR ASHFORD: ...many of the concerns that Fred Kauffman
raised. The Fred Kauffman l'etter was before the Bar Associ ation

Corrmttee when they made the suggested changes in the bill. So
I think we can go through that point by point, grwe can |ook at
those amendments and conpare those to the letter. I thi nk
you' Il find that a lot of the changes have been nade.

concl usion, Victor Schwartz was the | aw professor, the gerl?yien*érrl]
that cane and testified about conparative fault, in fact he cane
representing the insurance conpanies at the tine of the hearing

on LB 159. H_ere's whe_lthe says about excessive Iitigation,
Senator Korshoj, and this guy is objective, he doesn't represent
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plaintiffs of defendants, he says that critics also contend that
comparative negligence creates administrative problems, that it
discourages settlement and the courts will have an even greater
flood of litigation than they do now. This contention is
refuted by a careful study conducted by the Columbia University
project for affective justice in cooperation with the Arkansas
Bar Association of the experience in Arkansas before and after
=ie state adopted comparative negligence.

FRESIDENT: Time.

SENATOR ASHFORD: Settlements occurred with the same degree of
frequency, under comparative, as under the contributory
negligence rule. The point is that, as Senator Hannibal rightly
makes, is if we're going to change the system is it going to be
fair to everybody. I would suggest that Senator Landis has made
a good case that slight gross is not fair to the plaintiffs.

PRESIDENT: Time.

SENATOR ASHFORD: So if we're going to change that, if by
changing it are we going to increase the litigation
as...increase the litigation on the other side, as a trade-off.
The answer is no.
PRESIDENT: Time.

SENATOR ASHFORD: The answer is no. It has not been the
experience in other states. Thank you.

PRESIDENT: Senator Ashford, you may speak on your own time now.

SENATOR ASHFORD: 1'd call the question, Mr. Speaker.

PRESIDENT: Question has been called. Do I see five hands? 1
do. And the question is, shall debate cease? All those in
favor vote aye, opposed nay. We're voting on ceasing debate.

Record, Mr. Clerk, please.
CLERK: 28 ayes, 2 nays to cease debate, Mr. President.

PRESIDENT: Debate has ceased. Senator Kristensen, would you
like to close on your third section of your amendment.

SENATOR KRISTENSEN: Thank you, Mr. President. In response to
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Senator Pirsch, and | was just down there trying to explain to
her ‘a little bit, even having to admt to her that | was
slightly in error on one of the exanples | gave to her. | \ant
to gO back and addl’eSS bl’lefly, what she was d|scuss|ng and
that was the matter of when one party wll settle. YO

two defendants and one party settles, the jury is st|fl gm ng to
|l ook at both defendants and rrakesorre al l ocation of percentage
of fault between the two of them And if the one party has

already settled and contracted out, he can't be hit for any
nore, even if the jury says he was 90 percent liable, he's still
going to only be hit with what he settled for. So, in that

effect, the other part of it then becomes uncollectible to the
plaintiff. If he took that ganble and settled with the first
defendant, and the second defendant went to trial and they
didn't find himnegligent at all, the plaintiff made a bad deal
The plaintiff threw the dice and missed. What this really g s
is it noves back the effective date to the first of March, 1 8%
allows us plenty of opportunity to inplenent this system And,
quite frankly, these are the anendments. I think that the
anendnents are not the controver5|al part of this bill. Tp
bill itself is the part where you' re going to want to get up an
talk and you' re going to want to ask questions about how and why
the bill works, and I' encourage you to do that. atthi s point,
t hese amendrrents are the. Procedural changes. These are the
things that will make the bill run If you don' t like the bill,
but if it passes without these amendments, you're really not
going to like it. You need these anendnents fo make the bill at

| east procedurally work. And, with that, | would ask you to
| ook at some of thé comments that we' regoing to nake after E
I

amendrment s get on because that is really the meat of this bi
And, with that, | would urge the adoption of these |ast cleanup
amendments. Thankyou.

PRESIDENT: Thank you. The question is the adoption of the
third section of the Kristensen anendnments. Al| those in favor
vote aye, opposed nay. Record, Mr. Clerk, please.

CLERK: 26 ayes, 0 nays, Mr. President, on adoption of the third
portion of Senator Kristensen's amendment

PRESIDENT:  The Kristensen amendmentsare all adopted now. Ngw
we' re back on the advancenent of the bill. genator Kristensen,
did you wish to speak onthat? Okay. Senator MFarland,
pl ease, followed by Senator Smith.
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SENATOR McFARLAND: Thank you, Nr. Lieutenant Governor and

fellow senators. There has been a | ot of conjecture on the
floor today, and there's been a lot of statements and ggemin Iy

contradictory testinony apout the merits of this hill.

?m ng to try to keep it fairly sinple as far as ny arcp nent s in
avor of the bill .

P RESIDENT: Senator NCFarland, may | int errupt you a m nut e.

SENATOR NcFARLAND: Sure.

PPESIDENT: (Gvel . Coul d we hold it down so we can hear the
speakers, please. Thank you.

SENATOR NcFARLAND: Thank you very much. The sinple fact of the
matter is that | think 48, possibly 49 stat es have passed some

type of conparative fault |egislation. r state
in our United States has passed a con‘paratlve fa? b|| S|m ar
or in some...at |east in philosophy simlar to the bill we'e
considering today. We, as a state, are far behind the tines

far as how we handle civil I|t|gat|on with respect to personal
injury claims. The slight gross negligence standard is a
standard of the past, it is astandard of the 1910, the 1920
era. In the past 50 to 60 years alnost all the gtates in our

United States have went to a conparative fault stan ard, and the
reason i s because the conparative fault standard is muich fai rer,
bo=h for plaintiffs and defendants. e ought to be enbarrassed
by the fact that in 1988, 33 of us voted in f avor of this,

almost exact Dbill, 33 people, in 1988, sjjd, yes, this is good
policy, this is a good way to inprove the system of civil

li'tigation jn our state. And then we have a veto of that

1. gislation after the session is over, sowe can't even come
back and override that veto. Theveto was a mistake. The
enbarrassing thing is that now we cone back with the gagme bill
last year, and | think there were not 25 votes to get it

advanced past General File. The enmbarrassment is that it shows
how uni nformed and uneducated a nunber of senators are on this
issue. W& owe a duty to the people we represent to be gyycated

and i nforned on these issues. | think if any one of you who,
and | don't think you have to be 4 lawyer to understand the
issues involved here. [|f any one of you would just sit down and

read the issueson your own, study what has been done in other
states, ask yourself why have the overwhel m ng majority of our
states and the other states in the United States passed a form

of conparative fault liability you would come to the answer
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that, yes, they passed it because it is fair, it is sinpler, it
is nmore just than the standard that we deal under. The standard
that we are...we have here in Nebraska is outdated, we'rein the

dark ages as far as civil litigation in this area is concerned.
I'f you consider that, think about why all the other, states have
been in favor of this type of legislation, | think you can onYy

reach a conclusion that this conmparative fault standard woul d be
a drastic inprovenent over the standard we have here in Nebraska

today. | think it would be fair for all parties concerned and |
woul d urge you, if you don't know, if you're yninformed, think
about that result and vote for the bill, and at |east get it on

Select File so that when you cone back to Select F can
read about it and not just listen to the people or tﬁe nggyi sts
who try to pull you one wayor another, sit down, |ook at the
information you have in your files and yead about it, and |
think if you do you' Il find out that it is a fair and equitable
system and it's one that we should have in Nebraska, we should
have had it manyyears ago. Thank you.

PRESIDENT: Thank you. Senator Smith, please, followed by
Senator Pirsch.

SENATOR SM TH: Thank you, Nr. Chairman. Nembers of the body,
to a degree SenatorNcFarland is rjght. We ar e, many of us,
uni nf or med. But, Senator NcFarland,” | { ke offen.e at your
i nference that we just, you know, that we' re not meking any
effort to try to know what's going on here and so that's the
reason .why we should vote for this bill. | think that we need
to ask questions. | will tell you that it's very difficult for
t hose of us that are not attorneys to be able to ask the kinds
of questions we should be asking those of you that are strongly

standing on the floor supporting this bill. agattorneys you're
in a position, yes, to be able to understan IRIS ifssue a | ot
better than we are. But | can tell you sonething el se, when |
| ook at this sheet, the committee statenment, | can see that the
proponents of the bill were the trial attorneys, and the
opponents of the bill werethe defense attorneys. Soit may

have something to do w th which side of the issue you and on
and where you represent whether you support this bi ﬂ or not,
not just whether you' rea stupid other senator in the body (pat

doesn't know anything. aAnd | would be willing to debate some
other issues that | don't think you' revery well”inforned on any
Iqt her time than this right now. |'mnot here to debate \wnether

m smarter than you are or not . VWhat |'m here to doistry to
figure out the answers to this problemthat has been brought” ;4
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slation that we' re peing asked to
t y to ask a few questions. " Apg yes

| have been talked t y a few peopl e about their cones. ns.

Here's a concern that | do have, though, snd sonme of this .ias
come out to me in thecourse of listening to the debate on the

floor here. Senator Hanni bal nmade some very good statenents, |

t hought . Ohe of the points that was brought out is were

tal king here about doing the best job we can g represent the

peopl e of the state. The people of the stateare not only the

plaintiffs, they are the defendants. andso it behooves us to

try to be fair for. all sides of the issue, pot just the side you
happen to be on. And so what I'mgoing to do is try to ask you
a question here about the fact that if we had, pot you. | would
like to ask Senator Ashford, if we had a sjtuyuation where you had
a plaintiff who was, and |'m going to use sone percentages here,
because ny understanding is that up to 49 percent you can be
a...you can take the...youcan bring the casein. QOkay. Let's
say, for the sake of making it easier we' |l make g fhese be
round figures and |'mgoing to say 40 percent, the plaintiff was
40 percent to blame jpn the case that he's bringing, that he' s
filing suit for, and that there were three defendants that \ere
named, they each were 20percent at fault, if two of those
defendants, let's say, were...let's say they were bankrupt, they
just didn't have the resources to pay their share, p burden
in my understanding, goes to the renuining defendants ?o pay t%e’
cost, right?

us by the piece of |egi
support. So |I'mgoing to tr
o h

SENATOR ASHFORD: That's a good question, Senator Smith, 5n4the

answer is correct, in that situation where you have. when
you' re trying to allocate default you would g5||gcate...actuall y

it wouldn't go all to that 20 percent defendant. |twould be
al | ocat ed between the 40 percent pPai ntiff and.
SENATOR SM TH: The plaintiff, okay.

SENATOR ASHFORD:  Everybody would take a... . Everybody would take
a proportionate share...or the.

SENATOR SM TH: The ones that can, the ones {pat

- . are bankrupt
don't take any share, in ny understanding. up

SENATOR ASHFORD: That's correct.

SENATOR SNITH: Al right, now, all right, so |et's say that
this defendant now has 60 percent that he's going ¢, takg the
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blame for, do you think that's fair, Senator McFarland, when the
plaintiff was 40 percent to blame. Just answer me yes or no.

SENATOR McFARLAND: I think it's incorrect the way it's been
answered.

SEMATOR SMITH: ©h, see, now...so I'm ignorant, so I...but now
whose going to tell me the answer to this? We have two
attorneys here that disagree.

SENATOR McFARLAND: Can 1 respond, am I on?

PRESIDENT: Yes, please do.

SENATOR McFARLAND: My understanding is...

SENATOR SMITH: Briefly, please.

SENATOR McFARLAND: ...if you had a $100, 000 judgment. ..

SENATOR SMITH: No, I want you to use the percentages I was
talking about.

SENATOR McFARLAND: The plaintiff is 40 percent responsible...

SENATOR SMITH: Yes.

SENATOR McFARLAND: ...he actually forfeits $40,000, he doesn't
reccver it. One plaintiff...one defendant is 20 percent
responsible and the others don't have enough money to pay, then
that $40,000 that is unpaid would be apportioned between the
ra2sponsible defendant and the plaintiff. And since the plaintiff
was twice as responsible as the 20 percent defendant of that
otiher $40,000 that would be unpaid, it would be split up two to
one, plaintiff would have to, in effect, forfeit two-thirds of
that $40,000.

PRESIDENT: One minute.

SENATOR McFARLAND: The defendant that was 20 percent would have
to pay the additional third of that $40,000.

SENATOR SMITH: So they'd split the difference between the ones
that were not, that could not pay their share.
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SENATOR McFARLAND: It should be pro-rated according to their
fault.

SENATOR SMITH: Okay, now then I have another question. Is it
postible, and thank you for that clarification then. Do you
agree with him on that?

SEMATOR ASHFORD: Pro=-rata, so it would be...
SEMATOR SMITH: All right.

SEMATOR ASHFORD: The plaintiff would take (inaudible)
40 percent.

SENATOR SMITH: So he's correct.
SENATOR ASHFORD: Yes.

SENATOR SMITH: Okay, now let me ask you another question and
that is, if the...can't, at the same time, since the plaintiff
is more at fault than the person that he's suing, in effect, the
individuals, not collectively but individually more at fault for
what occurred, can they be in a position of suing him?

SENATOR ASHFORD: Sure.
SENATOR SMITH: So are we opening, is that presently. ..

SENATOR ASHFORD: Sure, and that's the law as it stands today,
that in...in that scenario that you've raised, which is a good
example, it's an excellent example, the scenario that you have
raised the plaintiff would bring the action. And, if it's that
close a case, where you have three defendants like that that are
2C, 30 percent negligent, in almost all cases you're going to
have a counter suit or a counter claim by those defendants back

acainst the plaintiff. So then it would be no different,
Senator Smith, than what we have now as far as the case would go
the same way. But when the jury makes its determination as to

fault and damages it would have that different standard or that
allocation standard rather than slight gross.

PRESIDENT: Time.
SENATOR ASHFORD: That's, basically, how it wculd work. A

d-fferent appli...a different standard is applied, the case is
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tried the sane way.
PRESIDENT: Time.
SENATOR SNITH: Thankyou.

PRESIDENT: Thank you. Senator Pirsch, please, followed by
Senator Elmer.

SENATOR Pl RSCH: Thank you,Nr. President and penbers of t he
body. Now, | get a chance toaddress the bill. aAnd, first of
all, | have a disclainmer. | want to tell you I'm pot a tri al
attorney and |'m not a defense attorney. Byt | have certainly
heard a I ot of testinony on tort reformin ny ten years 5 the
Judiciary Committee. .And quite frankly senator Conway's
original LB 425 was what | thought to be g5 good beginning to
tort reform And, you know, we started tort reform or started
tal king about it in the first place because of the double 4j,it

inflation rates, of escalating insurance prem ums, 5 whole |ot
of factors that caused us all to becone al armed, zswe are now,
with the health care costs and therising insurance for health
care. But as Senator Conway pointed out, we pulled sections out

of LB 425 and it was a very lengthy and nmultitaceted bill. And
as we pulled them out, the Legislature passed those. ppq
think that was tort reform and | supported t hem, Nebraska
started, as | hope you have handouts, being the |leader in this
slight versus gross, which is really one of. the { t
conparative faults that came into existencte, | believe, in Mi
and | may stand corrected. At that time people were just out,
if tl' .yhad fault. But we were the leader, in 1913, to

establish that slight versus gross. And juries now use some
sort of percentage deciding sinply to determne if the damages
clainmed are so many dollars then did the plaintiff' s negligence,
i ndeed, contribute to the tort; and, if so, how much to
determine if their contributory negligence was slight. oy, was
it to the degree that jt mght be as much, indeed, asthe
defendant's. As Senator Smith pointed out, indeed, if we change
this that plaintiff mght have nmore negligence than any 45 (ne
i ndi vidual defendants. The jury also will have to determ ne
what percentage of the tort claimis the defendant's negligence.
And then they have to determine if that gefendant's negli gence
was gross, and what that gross contribution anmounted to. ‘There

is somuch to talk about on this issue because jt is a
conplicated issue. And | really appreciate the nenbers being
willing to talk about this and to ask questions and to debate
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it. Sometimes the more complicated the issue the faster we want
to get rid of it. But I think we should think and we should
talk about this. I have questions, and perhaps Senator
Kristensen would be agreeable again...

PRESIDENT: Senator Kristensen.
SENATOR KRISTENSEN: Yes, Senator Pirsch.

SENATOR PIRSCH: Senator Kristensen, one of the questions that
has been ar...has arisen is, how workmen's comp wou.d fit into
the scheme, and if, indeed, a workmen's compensation was part of
the settlement then how can you go back and reallocate, or how
can a jury determine that that workmen's compensation was
indeed. . .should be this percent?

SENATOR KRISTENSEN: Senator Pirsch, I'm going to be real candid
with you. I den't know how worker's compensation.. .

PRESIDENT: One minute.
SENATOR KRISTENSEN: ...fits into this.

SENATOR PIRSCH: Okay. That was a question brought up by this
Mr. Frederick Kauffman in his letter. And he brought up quite a
few points, and Senator Korshoj has attributed some. We did
have in front of our Judiciary Committee, and. ..How much time
do I have? We had a fellow who, Victor Schwartz, who was the...

PRESIDENT: Time.

SENATOR SMITH: Okay.

PRESIDENT: Thank you. Senator Elmer, please.

SENATOR ELMER: Thank you, Mr. President. Been folilowing this
thing as closely as I can, not being an attorney. And talking
about this percentages of negligence has kind of been going
through my mind. And I'd like to ask Senator McFar!'and possibly
a question or two, if he's here, or, Senator Kristensen, if he's
here, a couple of questions. Are they gone?

PRESIDENT: Which one did you wish to ask?

SENATOR ELMER: Senator Kristensen is coming.
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PRESI DENT: Senator Kri stensen, pI ease, would you respond_

SENATOR ELMER: Ckay. Senator Pirsch and Senator Smith tal ked
about this a little bit. But taking a possi bl e scenario of
sonething that could happen, say a nother picks up her children
after school and is on her way hone and she's driving gown the
highway at...within the speed |imt, and a notorcycle rider
slides across the highway in front of her, andshe, in avoidance
of this motor=ycle, goes off the road and hits a it ole

kill 's one of her children. She brings an action against the
notorcycle driver for forcing her off the (gad and names as
party to this suit the city, because the I'i ght pole was there.
And jury assigns maybe 5 percent responsibil ity to the city,

because of the |1ight pole, and 95 percent liability to the
not orcycl e rider and awards them $500, 000. Okay, in trying .to

get the 95 percent of thatfrom the notorcycle rider they find
he is inconpetent, he's drunk, he has no jnpsurance, he's been

living in a tent under the railroad bridge and has no financi al
capabili ty. Wat does that dothe city and it's light pole?

SENATOR KRISTENSEN: You' re asking ne if they cannot collect the
debt fromthe motorcycle operatcz, and he was 95 percent |iable,
the plaint iff had no contributory negligenceat all.

SENATOR ELMER:  None at all .

SENATOR KRISTENSEN:  Okay. It would be the sane as if we...if
it had happened under the current |awsuit system we have today.

SENATOR ELMER: Which is'?

SENATOR KRISTENSEN: Wich is that the first defendant, which
woul have been the city or the county, whoever, would be |iable
for rl.e entire anount of the judgment, yp to the ampunt of their
cap, and they have a liability cap for their protection, sgthey
don't have tremendous anounts of awards.

SENATOR ELMER: So, because that pptorcyclist, you know and
really that |ight pole being there, a very, very snall part of
it, but they' re going to end up paying to the maxi num

SENATOR KRISTENSEN: ...of their cap, right. Same as they would
t oday under our current system
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SENATOR ELMER: That sounds |ike neither systemwuld pe fair.
Thank you.

PRESIDENT: Thankyou. Senator Abboud, please.
SENATOR ABBOUD:  Question.

PRESIDENT: Question has been called. Senator Haberman. vyqu
objectP

SENATOR HABERMAN: We have not had possibly three, basically two
people ask questions, and there are some of us that have
questions we'd like to ask, | have not personally spoken on the
issue, so | would like to have a |ittle nore debate.

PRESIDENT: Al'l right. I"'ll allow some nmore speakers then.
Senator Ashford, please.

SENATOR ASHFORD: Thank you, Nr. President. '] just makea
brief couple of points. | think, first, Senator Pirsch asked
the question about worknen's conpensation. And |'m not going to
go into the fornmula now, pyt | can go over it with Senator
Pirsch. But, generally, there is a.  the worknen's conpensati on
allocation is part...or the workmen's conpensation |ssue is
covered under the reallocation formla. For exanple, if you

were to have an employer that would be 40, 50, 60 percent
negligent, that negligence of the enployer goes into the fornula

to determ ne the percentage of fault or damages paid out by the
other defendants and by the plaintiff or the allocation 453 {pe
plaintiff. So the workmen's conpensation. or employer would
not...his negligence, his or her negligence or jts negligence
woul d be part of the fornmula. And it would help or benefit the
other two defendants or other one defendant, pecause the
negligence of that workmen's conpensation employer would be
all ocated. | can show you tne fornula later. But , ba5|call

it is ~covered. And on the issue of Victor Schwartz, yk
that it' s....And | believe Senator Pirsch brought up the i ssue
of insurance rates. We can.  victor Schwartz, whois really

the only objective expert that we have in this debate he was
brought to the...to Nebraska by the StateChamber. aApgnere's
what he says in his book about insurance rates, the ., itjcs of
conparative negligence contend that it will bpetoo costly,
because it will push insurance rates to extraordinary heights.
The Nor th Carolina  study discussed in Section 2.4 of
his...referring to 2.4 of his book, and the Arkansas study,
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mentioned above, as well as a nost painstaking survey conducted
by Professor Cornelius Beck, of the University of Washington
School of Law, refute this supposition. The ef fect of
conparative negligence on insurance rates has been mniml. -
woul d al so point out that the Iowa experience, which had pure

comparative negligence, and then a modified comparative
negl i gence system has |ower insurance rates than jn Nebraska.

And then, finally, talk to your business constituents. Have
=heir insurance rates gone down or not risen extensively in the
last three years, four years, because we have slight gross?

think the answer is no, their insurance rates have gone ulp
significantly.. The answer is there i s no evidence at all
"oncrete that insurance rates are affected one way or the other,

whet her or not Nebraska has conparative negligence. Thank you.

PRESIDENT: Thankyou.  Senator Haberman, please, followed by
Senator Conway.

SENATOR HABERNAN: Nr. President, nmenbers of the body, | would
like to ask sone questions of Senator Ashfcrd, please.

PRESI DENT: Senator Ashford, please, would you respond.
SENATOR HABERMAN: Senator Ashford, I'mgoing to try t, pnprase

these questions so we can save sone time, so that you can give a
yes or no. Ny first question is, you have stated or eluded to

that the purpose of LB 159 was to make the tort system in
Nebraska a fairer system did you not?
SENATOR ASHFORD: That's the reason for bringing it, yes.

SENATOR HABERNAN: Yes. Then let me ask you this, under the
proposed system if you had a person suing three defendants.

SENATOR ASHFORD: Yes.

SENATOR HABERNAN: . ..the jury would allocate the percentage ¢
fault between all four people. |sthat right?

SENATOR ASHFORD: That's correct.

SENATOR HABERMAN: So, suppose the jury found that the plaintiff
was 40 percent negligent and each of the three defendants were

20 percent negligent, the plaintiff would recover. Is that
right?
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SENATOR ASHFORD: The plaintiff would recover something.
SENATOR HABERMAN: Is that right, he would recover?
SENATOR ASHFORD: Something.

SENATOR HABERMAN: So under this new fair system a plaintiff
could be twice as negligent as any one of the defendants and
still recover. Is that right?

SENATOR ASHFORD: Something, a little bit, it would be...
SENATOR HABERMAN: But is that right?
SENATOR ASHFORD: Recover something, yes.

SENATOR HBABERMAN: Okay. Now, suppose further that two of the
three defendants were judgment proof, now that's lawyer
legalese, so I'll explain what it is. It means that if somebody
doesn't have any money and you can't collect, or they're in
bankruptcy, they're called judgment proof. Suppose further that
two of the three defendants were judgment proof, how much could
that plaintiff collect from *he last remaining defendant, who is
only half as negligent as the plaintiff?

SENATOR ASHFORD: Is that a guestion, or...

SENATOR EABERMAN: Well, vyes. How much could the plaintiff
collect from the last remaining defendant who is only half as
negligent as the plaintiff?

SENATOR ASHFORD: Senator Haberman, let me ask you, I can't
answer that yes or no. Let me answer it this way, very briefly,
in that case you would have...you go back to is the law as it is
today, except that the plaintiff's negligence would also be put
into the calculation. So today the defendant pays the
whelie. .. that defendant would pay the whole thing.

SENATOR HABERMAN: Wait a minute, Senator Ashford.
SENATOR ASHFORD: No, I'm answering your question.

SENATOR HABERMAN: No, you're not. I'm saying, how much could
that plaintiff collect? Ten percent, 20 percent or nothing?
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SENATOR ASHFORD: | guess | didn't followyour. it would b i f
it' s $100,000 you take the 40 percent off, that"s éo, Lflhen ?’here
woul d be a reallocation as to thosethree defendants, |'d have
to work out the calculation, but it would be less than 60, 000.

SENATOR HABERNAN: Al | right, | think I understand now, genpator

Ashford. Under your new fair systemeverybody coul d col I ect

from everybody, regardless of fault, andthe attorneys take a
'

percent from whonever is left, is that correct'”
SENATOR ASHFORD: | guess, I'mnot. so...| mean.

SENATOR HABERNAN: Senator Ashford, you' ve been a gentleman and
answered nmy questions, 1'd like to thank you very much.

PRESIDENT: Thankyou. Senator Conway, please.

SENATOR CONWAY: Nr. President, I'd like to call =he guestion
now, please.

PRESIDENT: Question has been called. Do | see five hands?
do. And the question is, shall debate cease'? All those in

favor vote aye, opposednay. Record, Nr. Clerk, please.

CLERK: 28 ayes, 0 nays to cease debate, Nr. President.

P RESIDENT: Debate has ceased. Senator Conway, would you |ike
to close, please?

SENATOR CONWAY: Thankyou, Nr. President and members. n
closin? | would like to be brief and then share a final mnute
orso for Senator Abboud, who has a couple of points he would
also like to make. | think we go back to this issue, 55 senator
Pirsch aptly pointed out, back in the 425era, a5 we talked
about those kinds of things, we have acconplished many things in

the area of tort reform This was one of those things that was
on the table. But as weprocessed through that in order to ge

fair, and what was on the table at that tinme was the joint and
several question, which was an attenpt to abolish it at that
time. Through |l egal theory, through the help of Dean Perl man at
the Iaw school, through the help of the chief Justice of the
Supreme Court who had just retired at that tinme and whog|so
hel ped us on that, NormKrivosha, and through other theorists
working in theorythey convinced nme that there was no way that
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we could adjust the joint and several in dealing with
allocations and not go back and deal with the slldght gross
provisions. One of the rules that | came into this and entered
into this fromthe very beginning, again with the perspective of
e"ononmi c devel opnent "jn the best interests of all Nebraskans,
was that we could not and should not structure ourselves in such
a way that if someone truly was injured and phad a recoverable
situation that they would be |eft holding the bag and not get
anything. This is where the joint several concept camei n in
terms of the reallocation. Under current law, if we have the so
called deep pocket, the deep pocket we usually think of at the
tinme is usually also a minimal contributor to the happening from
t he defendants side, a 10 percent, or someone who is very low
that  person, urder current |aw is usually identified by the
plaintiff's attorney and the plaintiff to say there is the
person who has the noney, we want the entire judgnment paid by
-hat person. Naturally, they're going to name the person who
they realize that they can collect from Then it is that
person's responsibility to go back and file additional suits
agai nst his co-defendants to try to recover the anmounts that he
should not have lost. If you | ook at the inequit%/ of the
situation, if someone has a case, if they get past the slight
gross standard that we have, if they have that ¢ase, they now
collect 100 percent of the |oss, even if they contributed a
great deal thenselves. Now, what is slight and what js gross'?
It's a subjective opinion currently on the part of a jury or on
the trier of fact that their slight addition on the part of the

injured, that their contributionis slight. g what is that?
Is that 10 percents I's that 20 percent? It's stil | a
subj ective opinion. And | think it was pointed out ver tly

by Senator Landis, that trier of fact is going to Iook %t that .
And if we have someone, an atrocious situation in some cases,
and we have a deep pocketover here, that subjective decision,
in many cases, as we look at the joint and several side, ggmeone
may end up paying the whole |oad, eventhough that personwas a
maj or contributor, and therefore we have an injustice on the

side of that joint and several. So the bringing of these two
i ssues together in a npre fair process, to the best of our
ability, was what our intention was. And we worked, and we

worked and we worked, and there was conpronise and there was
both sides gave up a great deal in many cases, because he ol

issue, if you remenmber,was both sides wanted just their side
and not have to deal with the other side. Andwe used to have

bill's introduced with those singular fashions, do away with
slight gross. Business community would conme 1n and say, do away
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wth ]Ol nt several. W fOUnd, as we tried to di smantl e ]0| nt
several, that there were many positionswhere if, in fact; you

could not reallocate, given that enpty pocket, then the jnjured
party was going to walk away wi th nothing, gnd therefore we
needed to make sure that a truly injured party s compensated
only to the extent that someone else caused theminjury, gng’
subtract whatever they contributed. Andthat's where we are. |
think it's a fair and honest bill.

PRESI DENT: One m nute.

SENATOR CONWAY: | think it will support the puysiness industry

much better, once they sit down and analyze it,andas we
conpare it to what's happening in other states tyhan V\Ina§l

A . . lot
of the principles who are out here working the other side gf tr?e
issue portray. |I'd like to give therest of nmy tine to Senator
Abboud, please.

PRESIDENT: Senator Abboud, please.

SENATOR ABBOQOUD: Yes, M. Pr esi dent, C0||eaguesy | 'd like to
just focus in on one particular point that” occurred to nme | ast
year. W had two bills before the Judiciary Committee |ast
year . One of them actually there was simlarity in only one
I nstance, LB 443, Senator Robak's bill last year deal i with
rape. It . was fascinating to nme that in this United ates we
were the last state to provide for corroboration, wtlich means

that if someone is raped that that individual,additional

evidence has to be presented. You don't just rely wupon at

person's word. N ebraskanas the only .state in the nation tq] at
was...had a law like that. aAnd, unfortunately, we're the |ast
state in the nation that has this kino?/ of a system of
negligence. And maybe in 1910 or 12  whenever that law was
passed, it was breaking | aw, breaking new ground. Byt we' re

currently behind the times. = Howdoes that happen-~ | don't
know. But it was fascinating to me |ast year that we allowed a

women to be raped and then require that woman to comeup with

some additional evidence in order tg Brove her case. "I think
it's time for a change and | urge the body to nove LB 159 onto
Select File. Thank you.

P RESIDENT: Thank you. The question is the advancenent of the
bill. Al those in favor vote aye, opposed nay.

SENATOR CONWAY: M. President.
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PRESIDENT: Senator Conway.

SENATOR CONWAY: Given the nature of the dinner hour and the
like, and |'msure sone people had comm tnents that are.. .they
are waiting in the wings in their offices, 1'd like to have a

call of the house, please.

PRESI DENT: The question is, shall the house go under call? Al
those in favor vote aye, opposed nay. Record, Mr. Clerk,
please.

CLERK: 22 ayes, 3 nays, M. President, to go under call.

PRESI DENT: Okay The house is under call. Please record you.-

presence. Roll call vote has been requested in reverse
order...i n regular order, excuse nme. So please |ook up to see
if your light is lit, illuninated. senator Haberman, would you
record your presence,please. Thank you. We' re |looking for
Senat or Bernard-Stevens and Senator DierKks. Sergeant-at-Arms,
how you <coming . with Senator....Wll, there is Senator
Bernard-Stevens. Senator Dierks. There he is. Ladies and
gentlemen, the question js the advancement of the bill. Roll
call vote has been requested in regular order. Wil vou pl ease

hol d down the conversation so the Cerk can hear you¥ response.
Mr. Clerk.

CLERK: (Roll call vote taken. See page 438 of the Legi sl ative

Jour nal .) 25 ayes, 16 nays, M. President gnthe advancement
of the bill.
PRESI DENT: Thebill is advanced. M . C|erk’ do you have

anyt hi ng good for the cause?

CLERK: Mr. President, your Conmmittee on Urban Affairs,WhoSe

Chair is Senator Hartnett, to whom was referred 1B 851
instructs ne to report the same back to the Legi s?ature w th the

recommendation it be advanced to General Fileg LB 957, General

File; LB 964, CGeneral Fileg LB 966, General File; LB 968,
CGeneral File. Health and Human Services Conmittee, \yhose Chair

is Senator Vesely, reports LB 900 to General Fijle: LB 915,
General File; LB 994, General File; LB 997, General File; and
LB 1010, General File. Senator Wthem has anmendnents to |Bs5g7
and LB 567A; Senator Smith to LB 769. And | have notice of
hearing from Transportation Committee, Government comitt ee,
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PRESIDENT: Yes, Senator Bernard-Stevens, we're back to your
amendment.
SENATOR BERNARD-STEVENS: I guess 1I'd 1like to have a

clarification in my mind and, Senator Chambers, I guess I'll ask
youa a question if I may.

PRESIDENT: Senator Chambers, please.

SENATOR BERNARD-STEVENS: Senator Chambers, I guess mentally I
need to toughen up a litcle bit. The vote that we just took,
was that the reconsideration on your motion to override the
Chair in regards to ceasing debate, or was that the vote as I
think it was in order to allow senators to divide the question?

SENATOR CHAMBERS: Yes, what you said the second =<ime. That
vote was on the original.

SEZNATOR BERNARD-STEVENS: That's what I thought. Okay, at least
I'm still with it. Mr. President, at this point I'd like to do
what Senator Lindsay basically has asked to do in a different
manner. I move we adjourn.

FRESIDENT: Before we take that motion, Mr. Clerk, da you have
some things for the record so that we can continue with that?

CLERK: Mr. President, I do. I have...Mr. President, your
committee on Enrollment and Review respectfully reports they
have carefully examined and reviewed LB 159 and recommend that

same be placed on Select File. (See page 470 of the Legislative
Journal.)

Mr. President, I have notice of hearing from the Retirement
Systems Committee. That is signed by Senator Haberman.

Enrollment and Review reports LB 259, LB 259A, LB 534, LB 601,
LB 730, LB 818, LB 819, LB 820 as correctly engrossed. (See
page 470 of the Legislative Journal.)

Mr. President, in addition to those items, your Committee on
Banking, Commerce and Insurance *o whom is referred LB 1088
instructs me to report the same back to the Legislature with the
recommendation it be advanced to General File. (See page 471 of
the Legislative Journal.)
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nmorning, a lot of my friendsand a Iot of ny constituents watch

us on Channel 32 in Lincoln. |wanteveryoneto knowhere,
there, I"'mnot angry w th anyone. | know sone peopl e get angry
with me because of theway | vote on certain things® |phad a
| ot of people angry with me | ast Friday on LB 159 the tort
reform bill. I'* ve had several into ny office and on the phone
already on that bill. So, no matter what | do, there is
sonmebody out there that doesn't like it. Byt | real |y nmean that
when | say |I'mnot angry because | think on this particular

issue and others like it, the enotional issues that have do
with Iife and health, if we cannot visit and talk to each other

and di scuss them without recrimnation, then we |ose our dignity
and the respect of our constituents. So I'mtrying very hard
not to be angry, and | really don't feel that way. |'d’like to
point out to you, and | know you' ve g|| peen involved, every
singl e organization | have ever belonged to argues, i gne tinme
or another, the boards and so on, argue about the rules, and
they argue about the bylaws, they want to change them \yhatever

cones along they want to discuss them That's the Anerican way
of life going way back to the old town hall, which is...the town

hall method is still usedin New England. S0, as far as |'m
concerned, if you want to argue about the rules from pow unti |
April 9th, I ~guess that is your privilege. But for me, the

underlying rule is that you may vote agai nst or for those rul es.
That is the basic prenmi se of our freedomthat we can be fqr r
against. So for you to tell me that | can't vote against a ru?e
or for it, yoga re contradicting yourselves when you say that.

woul d hope eventually that we might talk about the bill, 4, ayen
about the amendment, pecause | have a lot of questions on the
amendrent . Obviously, |'mnever going to get to ask them. .
would like to ask Senator Bernard-Stevens one question, if l‘ne
would yield to me. | see he's up at the Speaker' s. \e|, |'|]
tal k about something e|lse, and then |I' |l ask Senator
Bema. d-Stevens ny question. One of the things that Senator

Bernard- Stevens said this norning in chastising the Legislature

is that those of us who are pro-life, if you want t0 use that
expression, and I am | always opt for life, snd | think the
Koung gi rl s and boys, as | tal ked about the other day, need our
elp, our respect andour love. And | don't care if they come
froma poor famly, a rich famly, or whonever, they need
soneone to help them And so some of ny questions were directed
to the part in the amendment where he speaks about an adplt

famly menmber, but what he said was those of us who are on tH S
bill do not vote for the bills that help with prenatal nutrition
and parent care. 1, for one, always vote for those bills. |
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call? Al in favor vote aye, opposed nay. Record
CLERK: 12 eyes, 1 nay to go under call, Nr. President.

SPEAKER BARRETT: The house is under call. Members, please

return to your seats andrecord your presence. Those outside
the Legislative Chanmber please return. The house is undercall .

Senator Langford, please check in. Senator Lindsay, Senator
Goodrich, Senator Elmer, Senator Haberman, Sepator Abboud,
Senat or Chambers. Senators Landis, Lynch, and Chambers, please.

Senators Goodrich and NcFarland, the house is undercall.

Senat or Hefner, only Senator Goodrich.

SENATOR HEFNER: Rol | call vote.

SPEAKER BARRETT: Rol |l call vote has been requested. Members
return to your seats please for aroll call vote.' The question,'
of course, is the adoption of the Hefner amendment. Ny, Clerk,
proceed.

CLERK: (Roll call vote taken. See pages 749-50 of the

Legislative Journal.) . 25ayes, 4 pnays on adoption ofthe
amendnent, Nr. President.

SPEAKER BARRETT: The Hef ner amendnent i s adopted nator
Korshoj, would you care to adjourn us after the 8| gri 'reagg sone

matters into the record, please.

CIERK: Nr. President, anendnents to be printed to LB 163 by
Senators Johnson and Schimek. Urban Affajrs Committee reports
LB 853 to General File, LB 944 to CGeneral File with amandrr%nts,

and LB 1106 to General File with amendnents. Those are signed

by Senator Hartnett as Chair. Senator Abboud has anendnents to
LB 141; Senator Kristensen amendnents +to LB 159: and Senator

Pirsch amendnents o LB 150. Nr. President, a new A bil |,
LB 1047A. (Read for the first time by title.) That is offered
by Senators Wesely and Smith. (See pages 750-64 of the

Legislative Journal.) That is all that | have, Nr. President.
SPEAKER BARRETT: Thank you. Senator Korshoj, please.

SENATOR KORSHQJ: Nr. Speaker, | nove we adjourn until i5morrow
nor ni ng, February 13 at nine o' clock.

SPEAKER BARRETT: Thank you. You have heard the notion to
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little slower than what the original bill proposed.

PRESIDENT: Thank you. M. derk, do you have sonething you' d
like toread in at this time?

CLERK: | do, M. President. Very quickly, two new resol utions.
(Read brief descriptions of LR 254 and LR 255. See pages 770-71
of the Legislative Journal.)

M. President, Governnent Conmittee reports LB 1107 to Gener al
File with amendments, LB 1172 General File with anendnents,
those signed by Senator Baack. Education reports [B913
indefinitely postponed, LB 1201 indefinite~ , ostponed, LR 240CA
indefinitely postponed, those signed b Senator Wthem And
Government reports LB 1184 to General F e with amendnments.
Anendnents to be printed to LB 520 bg Senat or Schel | peper,
Senator Kristensen to LB 159 and Senator Beck to LB 163. That's

all that | have, M. President. (See pages773-77 of the
Legi sl ative Journal.)

PRESIDENT:  Thank you. Senator Haberman, you are next followed
by Senator Schmit.

SENATOR HABERMAN: Mr . President, menbers of the body, in my
12 years in the Legislature| havehadvery, very, very few
occasions to agree and be on the sane side as Senator Chambers,

so this is a newfor me. | do agree with Senator Chanbers’

amendnent, cutting the 7 percent to 5 percent as this would

still end up a 53 percent increase in 11 years. aithough | do
not subscribe to some of the other thoughts that Sepator

Chambers had about judges, | would like to put in the record
that | do subscribe to his amendnment in cutting the 7 percent to
5 percent as a 53 percent increase in 11 years is a considerable
anmount of increase and | do support that part of his gmendment.

Thank you, Mr. President.

PRESIDENT: Thank you. Senator Schmit, please, followed by
Senator Chambers.

SENATOR SCHM T: M. President and nmenbers, you

wish some time that | could be on an issue thlggmfvs Irid?h\ga¥ﬁe
wave of popularity. It seemsto melike |'m either ahead or

behind of the power curve all the time. (ne of ny concerns many

years ago, and Senator Chanbersaddressed that concern with ne;

was the drug problem You go back and check the record, it s
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PRESIDENT: Mr. Clerk, do you have anything for the record?

CLERK: Mr. President, I do. A reminder, the Speaker would like
to have a meeting of Committee Chairs tomorrow morning at
eight-thirty, Committee Chairs tomorrow morning at eight-thirty
in Room 2102.

Mr. President, your Committee on Education whose Chair is
Senator Withem reports LB 1086 to General File, LB 1090 General
File with amendments, LB 1195 General File, those signed by
Senator Withem, and LB 1180 indefinitely postponed, LB 1197
indefinitely postponed. Urban Affairs reports LB 943
indefinitely postponed, LB 1171 indefinitely postponed, signed
by Senator Hartnett. Banking reports LB 624 to General File,
that signed by Senator Landis. (See pages 779-80 of the
Legislative Journal.)

Mr. President, a series of priority bills designations. Senator
Wesely as Chair of Health and Human Services selects LB 923,
Senator Withem selects LR 239CA, Senator Warner selected
LB 1141. General Affairs Committee selected LB 862 as one of
its priority bills, that's offered by Senator Smith. Senator
Dierks has selected LB 1238.

I have amendments to be printed to LB 163A by Senator Schimek.
(See page 781 of the Legislative Journal.)

A confirmation report from the Education Committee. That 1is
offered by Senator Withem.

A series of adds, Mr. President. Senator Weihing would like to
add his name to LB 642, Senator McFarland to LB 1010, Senator
Lowell Johnson to LB 976 and Senator Pirsch to LB 1091 and
Senator Warner to LB 159, AM2372. That is all that I have,
Mr. President. (See page 782 of the Legislative Journal.)

PRESIDENT: Thank you. Senator Moore, please.

SENATOR MOORE: Yes, Mr. President, I move we adjourn until
9:00 a.m., February 14, Valentine's Day.
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the stirrup, drug along the rails, the rail line. Then we
become back to our liability issue and Senator Conway's qg\é

then third party and even the maker of the rails and so on. gy
what |'m saying is the fi na_I word, andthe word was said to me
yesterday if that horse trainer had had workmen's conp, zshe js
supposed to have had and did not have, Arlene, you nust enforce
that or do something about it. |t frankly, would have or could
have wiped, since it went back then to, wel| | just as well say
it, Former Park, back to their workmen's comp and their
insurance and so on, it could have wi ped Former Park out
entirely . So | want to tell you, worknen's conp is not

necessarily an issue just for the wor ki ng people, it is a
benefit to the business people. And I'mjust using that as an

exact exanpl e what could happen or could happen to gy And
t hat wor kmen's comp is also, | don't care whether it's
construction industry or whatever, it works both ways. And so

I'm just offering that to you that it is not only just working
people, it is to an advantage of the business people, too.

SPEAKER BARRETT: Senator Norri ssey, please.

SENATOR MORRI SSEY:  Question.

SPEAKER BARRETT: Question has been call ed. Do | see five
hands? | do. Shall debate now cease? Al| in favor vote aye,
opposed nay. Reord, please.

ASSISTANT CLERK: 25 ayes, O nays to cease debat e,
Nr. President.

SPEAKER BARRETT: Debateceases. Senator Hall to close, please.

SENATOR HALL: Thank you,Nr. President and nenbers. Nineteen

seventy-three, 1973 was the last tinme that the floor was changed

on this proposal . And it was changed py 20 percent, it went

from $40 to $49. In 1973 | wasa junior in high school.

Senator Hefner wasa young man. (| ayughter.) Senator Haberman

had his hearing (Iaug_w]e{)” and  Senator V@rner was only ten
. a

years in the body S a long time ago, ladies and
gent | emen. That's a long tinme ago. Lot of things have changed
since then. Also, in 1973 the state's mninumwage g $1.50

$1.50, and $49 was well above two-thirds of the state's nmini num
wage. All this amendment does is bring ys to slightly under
two-thirds of the state's mininumwage. |t takes what was in
law 17 years ago and it puts it into effect, pmkes it applicable
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February 14, 1990 LB 42, 159, 313, 642, 851, 856, 857
874, 893, 901A, 957, 960, 964-966, 984
997, 1044, 1064, 1080, 1090, 1161, 1184

1193, 1232
LR 11

S PEAKER BARRETT: Thank you. Nr. Cer k, you have a noti on?

CLERK: Nr. President, | have a priority notion by Senator
Langford, that's to adjourn the body until February 15, 1990. |
assune that's nine o' clock, Senator. | do have sone itens.

SPEAKER BARRETT:  Anything for the record, Nr. O erk?

CLERK: YeS, | dO, Nr. President. | have amendments to be
printed to LB 42 by Senator Baack. (See pages 793-94.0f the
Legislative Journal.)

Nr. President, Enrollment and Review reports LB 1064 (o Sel ect
File with Enr ol | ment and Revi ew anendnents. LB 851, LB 856,

LB 857, LB 874, LB 893, |B 957, LB 964, LB 966, LB 984, and
LB 997 are all reported correctly engrossed. Those are signed

by Senator Lindsay as E 6 R Chair. Banking Committee reports

LB 1161 to CGeneral File with amendnents, and LB 1193 as

i ndefinitel &/ post poned, those signed by Senator Landis as chair
i

of the Banking Conmittee. (See pages 794-96 of the Legislative
Journal.)

| have a newA bill, M. President. Read LB 901A by tjtl f
the first tine. See page 796 of the IEegelasIative Jot}/rnall.)e or

Nr. President, | have a confirmation report fromthe Health and
Human Services Committee, that is signed by sepator Wesely as
Chair. I have a series of priority bill designations. ggpator
Schel | peper selects LB 1080; Senator Crosby, LB 965; Senator

Scofield , LB 1184; genator  Richard Peterson, |R 11CA: and
Senator Wthem Education Conmittee priorities are LB960 and
LB 1090.

Nr. President, Senator Aapboud would |ike toadd his nam to
LB 1044, Senator Crosby and Chambersto | B 642, Senator Elmer

and Peterson to LB 159 and AM2372, and Senator Morrissey to

LB 1232. | believe that's all that | have, Nr. President.
SPEAKER BARRETT:  Thank you. The notion before the house is one
to adjourn until tomorrow norning at nine o' clock. Al in favor
say aye. (pposed no. Ayes haveit, carried, weare adourned.
(Gavel.)

Proofed by:

Joy asn
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February 15, 1990 LB 42, 50, 143, 159, 240, 240A, 259A
350, 350A, 465, 692, 742, 844, 866
905, 919, 1080A, 1082, 1141, 1183
LR 8, 239, 256

CLERK: (Roll call vote taken. See page 830 of the Legislative
Journal .) 2 ayes, 28 nays, M. President.

PRESI DENT: The notion fails. Anything for the good of the
cause, Nr. Clerk?

CLERK: Yes, Nr. President, | do. Nr . President, Senator
Kri stensen has amendments to be printed to LB 159; Senator
\JNoer]r?Q? ;0 LB 259A. (See pages 830-32 of the Legislative

A new resolution, LR 256 py Senators Wesely, W them
Bernard-Stevens. (Read brief explanation. See pages 832-33 of
the Legislative Journal.) That will be laid over.

An announcenent fromthe Speaker regarding afternoon sessions
next Tuesday, Nr. President; a rem nder of the menbership.

Confirmation report from the Nebraska Retirement Systems
Committee. That is offered by Senator Haberman.

Bills have been presented to the Governor, Nr. President, g5 of
10:43 a.m, those read on Final Reading this morning

LB50, LB 143, LB 240, LB 240A, LB 465, LB 350, LB 350A LB é%%
LB 742.) LR 8 presented drrectly to the Secretary of State.

A new A bill, LB 1080A by Senator Schellpeper. (1ead for the
first time by title. See page 834 of the Legislative Journal.)

Nr. President, Revenue Committee reports LB 844 to General File,
LB 919 to Ceneral File, LB 1183 General Fjle, and LB 1082 as

indefinitely postponed. Those all signed by Senator Hall.

M. President, priority bill designations, Senator Byars has
chosen LB 905; and Senator Lamb LB 866.

Nr. President, Education Comm ttee, whose Chair is Senator
W t hem, reports LB 1141 to General File with committee
amendments attached, signed by Senator Wthem and Education
Conmittee reports LR 239CA to General File wWith commttee

amendnent s attached. (See pages834-36 of the Legislative
Journal.)

Finally, Nr. President, Senator Rogers would like to add his
name to LB 866; and Senators i hi ng, “CGoodrich, gnd coordsen to

9497,



February 15, 1999 LB 159

amendments to LB 159. That is all that I have, Mr. President.

YRESIDENT: Senator Wehrbein, would you like to adjourn us
until tomorrow at nine o'clock, please.

SENATOR WEHRBEIN: Yes, Mr. President, I move we adjourn until
tomorrow morning on Friday until nine o'clock.

PRESIDENT: You have heard the motion. All in favor say aye.
All in favor say aye. Opposed nay. We are adjourned. Thank
you.

Proofed by: _ﬁ!&l—n/ 274&2%407

Arleen McCrory
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February 16, 1990 LB 159, 163, 594, 656, 854, 989, 1018
1020, 1072, 1073, 1099, 1146, 1153, 1179
1221, 1222

problem. Thank you.

SENATOR LABEDZ: Thank you, Senator Wehrbein. genator Schmit.
Senator Schmit, on the Hefner anmendment. Mr. Clerk, do we have
anything for the record before we adjourn?

CLERK: Madam President, your Committee on Banking, Conmmerce and
I nsurance whose Chair is Senator Landis, t0 whom was referred
LB 1072 instructs nme to report the sane back to the Legislature
with the recomendation it be indefinitely postponed; |pg1073

CGeneral File, with amendments; | B 1153, General File with
amendments.  (See pages 851-52 of the Legislative Journal.)

Madam President, a couple of announcements. The Revenue

Committee will meet in Executive Session; Revenue Committee,
Executive Session in Room 1520 upon adjournment Revenue upon

adj ournment in Room 1520.

Mr. President, a series of priority bill designations. senpator
Wesely has sel ected LB 989; Senator Lanmb, LB 1020 as one of the
Transportation Comm ttee priorities; Senator Lynch, LB 1146;
Senator Nel son, LB 656; Senator Abboud, LB 1018; Sénator Lowell
Johnson, LB594; Senator Hannibal, LB 1221; Senator Schmit,

LB 854 as his personal priority, and LB 1099 and LB 1179 as
committee priorities.

M. President, Senator Beyer would like to addhis name to
LB 159, an amendment; and Senator Beck to LB 1222. That's al |
that | have, Madam President.

SENATOR LABEDZ: Than k you, Mr. Clerk. Senator Langford’ you

have a notion up at the desk to adjourn. \uld you like to make
that notion, please.

SENATOR LANGFORD: Madam Pr esi dent, | move we adjourn ntil
Tuesday, February the 20th at 9:00 a.m Jou unt

SENATOR LABEDZ: Thank you, Senator. W are...al | those in
favor say aye. Qposed. We are adjourned.

Proofed by u~
LaVera Benischek

9556



March 1, 1990 LB 159, 662A, 1080

PRESIDENT: Thank you. The question is the advancement of the
A bill. All those in favor vote aye....Oh, excuse me. The
question 1is the adoption of the Scofield amendment. All those
in favor vote ave, opposed nay. Record, Mr. Clerk, please.

CLERK: 25 ayes, 0 nays, Mr. President, on adoption of the
amendment.
PRESIDENT: The Scofield amendment is adopted. Senator

Scofield, on the advancement of the bill.

SENATOR SCOFIELD: I would move the bill.

PRESIDENT: Thank you. The question is the advancement of the
bill. All those in favor say aye. Opposed nay. It
is advanced. Anything for the record, Mr. Clerk, at this time?
CLERK: I do, Mr. President, thank you. I have a hearing notice
from Natural Resources for gubernatorial appointment. (See
page 1080 of the Legislative Journal.)

Senator Coordsen has amendments to LB 1080 to be printed in the
Journal. (See pages 1080-83 of the Legislative Journal.)
That's all that I have, Mr. President.

PRESIDENT: Very good. We will move on to LB 159, please.

CLERK: Mr. President, 15¢ the first order of business are
Enrollment and Review amendments.

PRESIDENT: Senator Lindsay, please.

SENATOR LINDSAY: Mr. President, I move the adoption of the
E & R amendments to LB 159.

PRESIDENT: You have heard the motion. All in favor say avye.
Opposed nay. They are adopted.

CLERK: Mr. President, the first amendment I have to the bill is
by Senator Kristensen.

PRESIDENT: Senator Kristensen, please.

SENATOR KRISTENSEN: Thank you, Mr. President, and members, I
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have the first amendment of several here. To begin this, |
would like to yield the first four minutes of ny tine to Senator
Conway, please.

PRESI DENT: Senat or Conway, you nmay have four mi nutes.

SENATOR CONWAY: Thank you, Nr. President, and members, as you
are well awareby now, LB 159 we have peen tal king about for
about four years. I't's had different nunbers over tine. |¢'g
had sone technical adjustnents and the like. Nany people worked

very hard on this and | guess tu some extent...to some extent,
I'm” somewhat di sappointed in working a bill that two years ado
was negotiated out. Senator Ashford and| were on opposing

sides that at one tinme sat down and brought both sides together,
devel oped an agreenent that where everybody gave and everybody
received what | think that at that time they believed was right.
That was LB 1178. LB 1178 then was passed one of the last (g

of the session, found its way down to the Governor's office a|¥§
was vetoed and due to that veto then that gave one side f the
i ssue, | think, a new found strength saying, gee,we probably
woul d not have had to given up as nuch had we known the veto was
there, so, therefore, that balance is now pack in our court.

And so then came 159 and 159 then was exactly the sane bill as
LB 1178 W th a few techni cal anendnent S, we have since amended
the bill to include any concerns that the Nebraska Bar

Associ ation had and brought us down to this point of |ooking at
| egislation now with the two sides that originally agreed pg
| onger in agreenment even though it was the sane issue that we
had before us two years before. what we have attenpted to do in
moving LB 159 and seeing what goes on outside of this body yith
respect to letter witing canpai gns, straw nen bei ng raised and
so forth is it's been somewhat disappointing for ne to gge how
that particular operation can kick into play. Oneof the
strongest points that | would like to raise and one of the
things that |'msure many of you have heard fromfroma | ot of
your constituents and nonconstituents that \ere engaged in a
letter writing canpai gn was associated with insurance prem uns
and, to some extent, this boils down to insurance. andwe talk
about how, by taking our situationawere we deal wth slight
gross and do not have a conparative negligence standard |ike all
the other 49 states in the nation, that would paye a terrible
effect on our insurance premi unms. | have here the | ast edition
of st ) ) and there are several states \who have
the conparative negligence standard that we' re proposing in
I egislation. lowa, being one that's alnost | dentical, has an
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average $80 annual premum | ess than Nebraska does, yet, the

di scussion i s made that our premums would go up. |t you |ook
at this kind of statistical information, you will see ihat the
actual insurance prem uns mpy go down. What that basically

tells you is there is two thingS Tthat are enin as ou
compare Nebraska and |owa in that prenium dIaPP rent?al wh)ére
th..irs is Iess than ours. There's only two t hings that can
happen and that would be that there js a great deal of
profitability differential, that C80 is ending up "in someone's
p ocket...

PRESI DENT: You have a minute left.

SENATOR CONWAY: .. or the inefficiency in the way the Nebraska
conpani es are I|t|gat| ng these claims is costing the tepa er
$80. There is noother justification for that di{f’ier ra
So, as people raise those issues in terns hat's

happen with insurance prem uns, you' re goi ng to f|%8 tﬂat %y
virtue of a nore efficient system by people ng out _of
court for lesser anpunts, tl at you' re going to fel situation

wher e thg premiums ultimtely would, in fact, go down rather
than raise, as being contended b?/ many of the people Who are
fighting the bill. | was reading a letter not |ong _ a
person was against 159 and was conpl ai ni ng about t%ge JOI nt and
several provision and, as | set out the scenario, whatthey were

conpl ai ning about is the systemthat we
systemin the bill, I think, is a stecpurln tp{a rlgﬁt dII’eC-{IOI"I

and hope some day we will be able to

betterment of al | of your constituents throughout t%elr payi ng
prem uns and who have need for protection fromliability clains.
Wth that, thank you, | give the time back igq Senator
Kristensen.

PRESI DENT: You have six mnutes |eft, Senator Kristensen.

SENATOR KRISTENSEN: ~ Thank you, Nr. President. Thank you,

Senat or Conway, for yielding the tinme back to ne. I am sure,
for most of you, it's a relief at the present tinme because
LB 159 probably will not visit you again this session. It
probably '"is a dead issuefor the rest of this year I'm sure
that it may be introduced agai n next year. Wi ll
see that I have printedseveral amendnents |n t e JOYJrnaI and

t hose amendnents were done for a variety of reasons, but one was
to try to bring the parties together to try to fashion some bill
that is politically plausible but yet practically \ould work.
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Proreformisn't just a buzz word for a group or an association

to earn fees and it's not the death knell for business and
certainly changing our |aws and determining fault isn't an
antibusiness attack. In fact, many tines businesses are the

ones who are the plaintiffs who are trying to sue for their
injuries and their danmages and our systemof justice isn't there

just to allow people to go intocourt to nmake noney. |t's a
peaceful way of settling our disputes. And | share Senator
Conway's frustration that LB 159 will not be a reality this
year. | would pull all of ny amendnments at this point. |"inink
that you will see conparative fault come again jn a different
form And it's one that you should welcone to cone. |t's not a
self-serving, sel f-doi ng organi zation of businesses and peopl e

and associ ations of lawers and so on trying to just change ipe
system for a system of change. Qur system of slight gross is
like an old car, 1t still gets us where Wwe want to go but it
doesn't get us there very well. |n fact, people are suffering
because of the slight gross systemand in a fewyears you ;)
see a change fromslight gross to comparative fault. ang with
that, | would yield myremaining timeto the gther co—spénsor,
Senator Ashford.

PRESI DENT: Senator Ashford, you have four nminutes left.

SENATOR ASHFORD: Thank you, Mr. President, and members, |
started out working on this subject |long before | was in the
Legislature, during the canpaign and then after | was el ected
and spent two years with Senator Conwey working on it and

forging a compromisewith the insurance jndustry and the
busi ness community to adopt a standard that would be fair to all

parties. And, as SenatorConway has rightly said, that was
LB 1178. And | remember distinctly my ‘conversations with

Farmers Mitual from Lincoln and we had a couple of ey heated
di scussi ons about how we were going to make this work and really
struggled with the issue. And we canme up with a conpronise
whi ch was the 49, 51 percent conpromise that was sort of the
centerpiece of LB 1178 and | remenber shaking hands with those
people at that time, feeling like we had really done some work
in a positive way for the State of Nebraska. Andl quess being
a freshman senator and being rather naive in the procgss | felt
and accepted that agreement and that understanding g4 being a
bi nding one. But | have learned a great |essonhere. ave
| earned a trenendous | esson and have gotten a great education In
how this process actually works, that each year is 5 pew game
and what was said the prior does not carry over to the next
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year. | think Senator Conway and | were extrenely oncerned
with how both sides of this issue viewed it. \Wewere concerned

about how the insurance industry was |ooking at i, We were

concerned about how the business comunity was |ooking at It,
but we were al so concerned about how victins were treated ,pger

our tort law. And | think everyone was fairly. _that | ooked at

the bill would adnit to us that, yes, victins in a lot of cases

were unconpensated inNebraska and that we needed to adopt. e

needed to adopt a systemthat would conmpensate yictinms and  at

the same time protect the interest as best we could of all the
parties to a legal civil action. And we carved out a conpronise

which, quite frankly, could not have been written any more
fairly than what this conpromise. in the way this conpronm se

was written. If a plaintiff was negligent, his or her

negligence wa deducted from the awardthat he or she would

receive. There is no more.

PRESI DENT: One m nute.

SENATOR ASHFORD: ...fair way that you can write a piece of
| egislation dealing with the tort law than that way. utl have
learned in this case and in the case of the NRA that all that
needs to happen is a few |letters need to go out giving broad
general i sations about the inpact of a piece of |egislation and
then that inpact translates into votes against these kinds of

measur es. Again, | would just say in conclusion that | respect
the insurance industry, | respect their views. | knowthey come
froma...their views cone fromyears and years of experience and
I certainly respected their views when we forged the conpromi se,

whi ch was LB 1178, and took their views into consideration when
we made that compromise. aAnd so | also respect thesmall

business community in this state and | have worked with them g,
many other gleasurehs and will continue to do so. | guess this
was just too big a change. i i

ask Jof thia gody or %f thle %ggsp?et Pg)lfstvr\]r%s étlfastte o}l(\)lgbrg]si%h t?
still believe absolutely, Si ncere|y that it was t he onl y fair
way, the best way to deal with thisextrenely conplex problem

Just because |awyers favored it, there was a |0t of gpposition

to it and that's unfortunate, because we, as |awyers,.. .| know
I" ve practiced law for 15 years and | know how phard it is to

get...
PRESIDENT: Time.

SENATOR ASHFORD: .nmoney for wvictinms in Nebraska. It's
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extrenely difficult. It is not a tremendous...but |jke why
would | come to the Legislature? | needed to nake extra rrone)é,
you know. It's an extrenely difficult process to go through the

court systemin our state and receive a judgnent for a victim of
an autonobil e accident or some other kind of. of action in our
state.

PRESIDENT: Time.

SENATOR ASHFORD: So | guess | brought with me that viewpoint,
as well as an understanding of she concerns of small business in
the insurance industry. | know we had the right conprom se. I

believe it was the best thing to do. |t just wasn't to be and

for that I'msorry, but.. . for the citizens of the state. = anpd,

hopefully, next year or years after we can | ook at this again
and come back wi th something that makes sense 5, 31| of us.

Thank you.

PRESI DENT: Senator Ashford, yowre the next light that is on,
if you would like...

SENATOR ASHFORD: Thank you, M. President. | don't have

anything really further tg sav other than I I
woul d...did want to thank Senator yOonway for all E?s har(?uevsvsork

and for Senator Kristensen for working with the Bar Association
and coming up with the amendnents. I would add that the Bar
Association did put together a commttee that worked over the

sumrer to clear up sone of the problens that overnor had
and some others had with the ternminology in E(BJ 199 and tFle way

it worked. And that Bar Association conmttee was de u of
defense lawers and plaintiffs' |awers and the Bar R&om&i on,
itself, removed its opposition to LB 159 and | thought we had

made tremendous progress. Senator Conway and | were brutal
enemies when this thing started. W were absol utely opposed on
th*s issue and we sat down and with representatives, 44| said

of both industries, with representatives of the lawers, both
defense lawyers and plaintiffs' lawers, andwe had some pretty
strident sessions. And | learned, as | said before in ny
opening renmarks, | learned a | ot about the system | gained a
lot of respect for my friend, Senator Conway, and his ability to
see both sides of an issue. | just feel very badly that we %ave

this...after four years of work that we' re not going to have 4
vote on this issue because | think the citizens of the State

Nebraska are losers here and | think the process is a |oser.
But that doesn't mean that we can't cone back and that we \gn't
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try again and that we don't have a lot of respect for everybody
concerned, because we do, and I do. They're all good people
with a lot of well meaning views and intentions here and this
just wasn't to be and I appreciate you giving me the time to
give my remarks on this. Thank you.

PRESIDENT: Senator Kristensen.

SENATOR KRISTENSEN: Thank you, Mr. President. At this point in
the proceedings, I would pull all the amendments that I have
currently on file with LB 159.

PRESIDENT: Okay, they're all withdrawn. Do you have anything
else on the bill?

CLERK: Mr. President, the next amendment I have is signed by
Senator Haberman and a number of members.

PRESIDENT: Senator Haberman, are you going to handle that? You

want to withdraw your motion? Do you have anything else on it,
Mr. Clerk?

CLERK: Yes, sir, I do. Senator Warner, 1 understand
you. . .Senator Warner.

PRESIDENT: Senator Warner.

CLERK: ...want to defer, Senator. 1Is that correct?
SENATOR WARNER: It could be passed over temporarily.
PRESIDENT: They are passed over temporarily.

CLERK: Mr. President, the next motion I have to the bill is an
amendment by...is an amendment by Senator McFarland.

PRESIDENT: Senator McFarland.

SENATOR McFARLAND: Thank you, Mr. President, colleagues, this
thing has come up rather quickly. This morning I learned that
159 had been discussed, that there was a lot of confusion and a
lot of disagreement and an inability to work out a compromise on
the particular provisions cf 159 and, for that reason, that the
bill was likely going to be passed over. So I talked with
Senator Ashford at lunch today. We, as many of you know, we
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sonetines run together down at the stadium and | was talking to
hi m | said it was too bad that a bill, 159, like this that is
up before the bodyhas to be passed over pecause there is so
muca | egislation pending and so we were thinking, isthere
sonething that we could use as 159 as a mechanismfor Sone good
| egislation? And we thought about a number of bills. We
di scussed a nunber of them (ne of themthat we did discuss and
that Senator Ashford and | agreed about \yasthe sports agent

bill that | have had before the Legislature for several years.
This bill has been advanced out of Judiciary pefgre It a
advanced | ast year on a vote of five to one and it is a bl?|
that was sponsored by me. It is a bill to address the nproble

that we have had with sports agents in our statefor severa
years. At the hearing |ast year, we had several people support
It Coach Osborne came down and supported the bill. Coach
Devaney has been in support of it. wehave had...Senator Hefner
and Senator Chizek have been supportive of it. It is bi

that we advanced this year earlier on General File on a Zg to i(lJ
vote. The debate took some tine because at that tine there were
a number of amendments pending by Senator Chambers. a;ihe
present time, LB 224 is on Select File but it has 11 amendments

pendi ng. All of the amendments are amendnents to strike
portions of the bill. As | recall, | don't think any of the
11 amendrments pending are amendments to add tgthe bill or
contribute to the bill in any way. W had anmended it on Select

File to satisfy all the concerns that have been raised by. <com
had been raised by insurance conpany about just the |,anguage 0?
the bond that's required and we addressed that concern. Sone
had been concerned about the m sdeneanor penalty that was there.
We addressed that concern. It is abill that | don't know of
anyone really objecting to at this tinme except primarily Senator
Chambers. Andso over the lunch hour whenwe |5, e I%e%ided
it cou

rather than | et 159 just be passed over, that e used
as a vehicle for sone good |egislation and legislation that s
needed. The bill, B 224, just basically wouldcreate the

Athlete Agents Registration Act ™ gnd it woul d require sports
agents who recruit athletes in Nebraska to register with the

Secretary of State, to post a bond, to be subject to .%he
regul ati ons of the Secretary of State and toprovide specific

i nformati on about their business and to address all the probl ens

that occur. Some ct you may be aware that there
recent problens with sports agents in Nebraska and | glhleasvs(,e tr'?eer%”

was recent publicity about Col orado football players flying into

Nebraska to be entertained and one of the Col orado players
all egedly was...sexually assaulted a student or g 18-year-old
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wonman here in Lincoln and there have been charges pending. The
whol e business of sports agents . has beena very gorrupt and
troubl esone business, particularly for athletes at braska gpq
also at ot her colleges within our state. So what I am
proposing, | amsure you probably renenber the debate we had gp
the bill, what | am proposing is to, in effect, strike all the
provi sions of 159, so-called gut the bill, znd add the LB 224 to
it. And | am having copies of the arrendrrent ou want to
l ook at what LB 224, just look at it in your 'bi II | have
the Pages photocopying the amendment now and getti ng 60 copies,
but it isn't back yet. | wll be glad to distribute it. |
expect it any mnute, and | would appreciate your vote on it. |
think it is a good bill. It's  one the wuniversity supports.
It's one that in the past has always been supported. | don't
think we have had any real |y opponents ever testify against

bill. The only spokesperson who has really been against it has
been Senator Chambers and he has had a | ong- st andi ng p0| i cy
against it. It is something that just cone up today. |; jg
rather abrupt. | would appreciate your help and | oy vyjeld
the rest of ny tine to Senator Ashford.

PRESI DENT: Senator Ashford, please.

SENATOR ASHFORD: Yes, thank you, Nr. President,

Senator NcFarland has worked foryfour years on this gnldlmem ershe
is going to be leaving the body at the end of this term 5,4 we
did have a conversation about this bill over ch and . |
mentioned to himthat | had worked on this tort Ieglsl'ation for
four years as well, and | know how hard j s to work on
sonmet hing so long and then not have it cone to anythl nNg. | have
an opportunity, if the voters return ne here next year, to maybe
tal k about torts again. Senpator NcFarland will not have that
opportunity for his sports agents bill. | think, also, Senator

NcFarl and has had vast experience in this area. Ccouldl have a
gavel, Nr. President, please?

PRESIDENT:  (Gavel.) Please, let's hold it downso we can hear
the gentleman speak. Thank you.

SENATOR ASHFORD: Senat or NcFarl and has the uni que background,
havi ng been a pro football player, | think he is the only one in
this body that was a pro football player, except for Senator

Landis, that brief career...yeah, he tried andweall were
behind him but Senator NcFariand has the uni que perspective
this area. And the sports agent area is a na .ter, is an area
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that has been legislated on in other states, gnd| think we have
the unique opportunity with Senator NcFarland to give him an
opportunity to pass a piece of legislation which is extremely
inportant to himand which. . and a piece of legislation that he
has a lot of know edge on, and | know the coachi ng staff at the
university supports this, as do coaches around thecountry
support this type of legislation. | knowthis is alittle bit

out of the ordinary. I know this procedure is not exactly
appropriate, but | do think that Senator NcFarland has worked
hard on this legislation. | think he deserves an opportunity to
have his bill passed onto Final Reading and have an opportunity
to be voted on on Final Reading. | amreal serious about this.

I really think he has workedhard on it for a nunber of years
and | support himin this, and | hope you will, too, by voting
on the bill on Select File, voting for the bill on Select File,

and giving Senator NcFarland an opportunity o get this bill
passed this session. Wth that, | urge the body to...and |

guess Senator NcFarland is absol utely right, we have debated
this numerous times before. | doubt if we need a | ot of
discussion on it. | think npst of you have made up your inds

onit. | would urge you to bring this matter to a vote quic Iy

Let's vote it ahead to Final Reading and see if we can get this

passed for Senator NcFarlandand for the State of Nebraska.
Thank you.

P RESIDENT: Thank you. Nay | introduce some guests of Senator
Korshoj, please, Lyle and Trudy Truhlsen from pjaijr, Nebraska.
They are under the south balcony. Wuld you fol ks pl ease stand
and be recogni zed by the Legislature. Thank you for visiting us
today. Nr. derk.

CLERK: Nr. President, | understand that Senator NcFarland and

Senator Moore would like to suspend Rule 7, Section 3(d) to
pernit consideration of Senato NcFarland' s anmendnent.

PRESIDENT: Senator NcFarland, on the suspension of rules.

SENATORNCFARLAND Thank you. Senator Noore and | have jUSt
been visiting and he brought it to nmy attention, gfcourse, that
this amendment is, in effect, not germane because it does deal
with a different subject area than t e conparative fault bill
159. It really has to do with registration of sports agents
It deals with a legal issue in sone respects but, yet, it is not
germane enough to | don't think be classified asa germane
amendment. So he and | jointly have filed this nmdbtion to
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suspend the rules, to suspend the gernmaneness rule to allow pe
anendnent to be added, and perhaps he would like to express his
viewon it, so | wuld yield the rest of the time to Senator
Moore.

PRESI DENT: Senator Moore, please, on the suspension of rules.

SENATOR MOORE: Yes, | visited with Senator MFarland and
informed himthat nothing against the intent of his amendnment
but in no real mof the imagination was it gernane to therb rITFT\
and as we get into the waning days of the session, | think it
would at | east be proper to, when you are doi ng sonet hi ng of
this magnitude, we should file the proper (yle suspensions, so
you take 30 votes to suspend the rules, and then gut the bill,
and | just...Senator McFarland s willing, instead of going
through the germaneness challenge, to do it this way, and|
would urge the suspension.

P RESIDENT: Thank you. Senator Smith, please, followed by
Senator Pirsch, on the suspension of rules.

SENATOR SMI TH: M . President, and members of the body, |
am..this morning | felt like 163 was becom ng a Christmas tree,
right now!l amtrying to figure out what in...and I would,
except for the fact that | amtrying to be a lady, | amgoing to
say what in the heck is going on with this bill. | don't know
what is going on here exactly. Now we have a motion to, what
did I just hear as | walked back in, 3 notion to suspend t he

rules to do what?

PRESI DENT: There was a notion to suspend the rules to get
around the gernmaneness ruling.

SENATOR SM TH: To do what ?

E'RIEISI DEQT: x\bl tl)"l Iso _tfhat you' ddsu_spend the rules and take the
| and gut_the bill, I'f you so desire, so that you could put
Senator M Farland's bill into this bill, 554 gy yt e bill as?it
sits now. So we are talking on the suspension o} tﬂe rules at
t he nonent .

SENATOR SMITH: Well, this is real Iy, rea”y interesting. Thi
body has degenerated to the point where it rmakes nme wonder V\.hyﬁ
am here. I think I will join Frank. | amjust trying to get
sonme clarification here. | amjust going to be very candid,
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which some people don't like, but I tend to be, because I think
it is the only way I can deal with an issue. I have been
hearing by the grapevine all day that LB 159 was going to be
pulled off of the agenda this afternoon and it was going to be,
basically, we weren't going to be dealing with this bill for the
rest of the year. We have an amendment up there which Senator
Carol Pirsch and myself thought we were introducers of with a
lot of other people who cosigned on. That amendment was just
pulled without Senator Pirsch or I either knowing about it until
after the fact. Then I go out and I talk, in the rotunda, and I
talk to some other senators liere who are saying the reason we
have to do this is because we have to get to the kill motion,
which does not take precedence. Now 1 have a question for
Senator Doug Kristensen. Could I speak with you, please.

PRESIDENT: Senator Kristensen. Would you go back and face the
music, please?

SENATOR KRISTENSEN: Yes.

SENATOR SMITH: Senator Kristensen, in my conversation with you,
was I just told before I went outside in the rotunda and missed
this other next motion that we needed to pull all of the
amendments, that was the purpose for doing this, because we had
to get to the kill motion?

SENATOR KRISTENSEN: That is correct.

SENATOR SMITH: There is a kill motion on this bill>
SENATOR KRISTENSEN: Yes.

SENATOR SMITH: When does the kill motion take or come up?

SENATOR KRISTENSEN: I believe it would come right after Senator
McFarland's amendment that he filed.

SENATOR SMITH: Okay, so what we have right now 1is we are
dealing with the McFarland amendment, which in my understanding
is a different bill, which will gut this bill, which will...why
do we need the kill motion, then?

SENATOR KRISTENSEN: What 1is happening is that Senator

McFarland, Senator Smith, has a bill that is a favorite of his.
He would like to see that bill come into 159 since 159 isn't
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going to have anything in it anymore. His attempt to suspend...

SENATOR SMITH: Senator Fristensen, all right, in other words
with McFarland's motion, we...

SENATOR KRISTENSEN: If you will let me finish...

SENATOR SMITH: Well, you weren't by your mike, go ahead and
finish. I will be listening.

SENATOR KRISTENSEN: Well, okay, you were talking and I wanted
to make sure you could hear this. What is going on is he is
trying to put his bill into 159. He is doing that by suspending
the rules to bring in his sports agents bill in here. Now that
is his prerogative to do. I happen not to think that is the
correct thing to do. I think that is inappropriate to do, but
that is his prerogative to do if he feels so inclined to do it.

SENATOR SMITH: All right, just a minute, Doug, what I am asking
you is the order of the filing? Was his amendment filed before
your kill motion was filed?

SENATOR KRISTENSEN: I didn't file a kill motion. Senator Moore

filed the kill motion. It was filed prior to Senator Moore's
kill motien.

SENATOR SMITH: All right, so now the point we are at is that we
are not dealing with 159 at all?

PRESIDENT: One minute.

SENATOR SMITH: We are dealing with Senator McFarland's bill.
If that fails, we have a kill motion on this bill?

SENATOR KRISTENSEN: Yes.

SENATOR SMITH: All right, that dissolves a lot of my
perplexity, and so at this point in time, we won't reintroduce
our amendment then, maybe. Thank you.

PRESIDENT: Thank you. Senator Pirsch, please.

SENATOR PIRSCH: I may not have red hair but I am hot, also. I

will not support this and I will support the kill motion, and 1
have a bracket motion, also, 1if, indeed, this truly is a
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legitimate effort to do a favor for another senator, and not

just to wiggle through the process. Sepator MFarland, | am
sorry. | amnot going to vote to suyspend the rules because,
first of all, as Senator Kristensen pointed out, | think this'is
inappropriate  and | would feel better if things were done as

they are supposed to be done in this body.

PRESIDENT: Thankyou. sSenator Crosby, please.

SENATOR CROSBY: Thank you, M. President, znd members. I am
not angry with anybody. I will say, though, | was a little
confused there for a few mnutes but | stayed in here and
listened and read and tried to keepup. | did ask Senator
McFarland to be sure before | went for his amendment that pe
wasn't going to amend the protocol bill into it, too, because
then | wouldn't vote for it, Jim Byt the other thing, | just

want to say this about LB 159 as it was in its original form
have had more pressure on that billfromboth sides this year

than | have had on the gaportions bills, believe it or not.
Because on the abortion bills, people on either side, e can sit

down and talk, listen to each other, and try to understand, but
on this bill, when you get a bunch of |awers, in particular
arguing about a bill and half of themaré on one side and hal f

of themon the other, whatever the percentage, you really have a
donnybrook, because whenthe lawyerscan't agree, where are we'?

So | was relieved today whensomeone said, well, we are not
going to have LB 159 today. We are not _%oi ng to have to talk
about it. Here weare tal king about it. 5o | hope it doesn' t

come back, | hope they all get together during the jnterim and
bring something back that both sides can agree on because...but
it does seemto me that sometimes we are asked on _the, floor qf
the Legislature to solve the problens that a professional group
can't solve anong thenselves. The other thing, as | end up here
on LB...on the nunber, the bill nunber, | would like to be sure
that if the people who are for |,B 159 will maybe renenber that |

voted for it, if | end up doing that, 5pqthose who are against
it will remenber that | voted for it, but { wasn't the bill

they thought it was originally. Thank you.

PRESIDENT: Thank you. Senator MFarland, followed by Senator
Lamb and Senator Ashford. (Gavel. Please, let's hold the
conversation down. |t is getting difficult to hear.

SENATOR McFARLAND:  For those who weren't here, and| explained
it initially, | hope to clarify. what | amdoing is proposing
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to gut the bill, put ny bill inits place. |t js sonething that
has been done several tines in the time that | have served here.
| remember Senator Vard Johnson doing it a lot of times on
Sel ect or General File, particularly if there was an A bill that
was not being up, that was not com ng up.

.) Pl ease,

PRESI DENT: Excuse ne, Senator MFarl and. (Gavel
ult to’hear, please.

let's hold it down. It isvery diffic
Thank you.

SENATOR McFARLAND: When an A bill is not com ng up or not going
to be used, what has been done in the past is that the bill
been gutted and another bill substituted in its place because c?fs
the position. After this norning,ny understandi ng was that
LB 159 was going to be passedover. It is here, ready to pe
advanced to Final Reading. It is a bill that | think is
meritorious, that has a lot of support, andit is a bill that
has not...l don't think anyone has ever testified against it in
the years we have had it before Judiciary. The process that |
amusing | guess nost recently cones to mnd is what was done
| ast year with LB 272A. LB 272A was an A bill that was not
going to go anywhere. They didn't need the appropriations for
that particular bill. S0 as a result, the bill was gutted. We
substituted the Commonwealth pj||, the motion to suspend,
substituted the Commonweal th, American Savings, State Securities
bill inits place. The motion was tg suspend. There were
30 votes. It was done directly, just as | propose to do it
here, and then the bill was considered and not voted upon, and
it Is still pending on the Final Reading. Thatis the process.
It is not a novel process in here. It is something that has
been wused before, not a lot of times, but it is something that
has been done when there is a bill that, gpyi ously, is not going

to go anywhere fromwhere it is at. Talked about it with_ ~both
of the sponsors of the bill, Senator Ashford and Senator Conway.

I talked with Senator Kristensen about it. | {5/ked with who
had the anendnments. | talked to Senator warner and | tal ked
with Senator Pirsch about it. And this is where we are at. I

amasking that you suspend the rules to I it t
consi der ed. That i f you don't like the biIIainog\ﬁ of itoselbfe,

then you can vote it down. You know, if you don't like the
amendment, you can wvote it down. It is an anmendment that we
have discussed before. I think it is a good piece of
| egi sl ation. If it is not discussed today and not put on, it
will not be considered. It is one of those bills that wll ot
be there. It is sonething that we did not consider until af %
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this norning' s session because ny understanding up uyntil about
el even-thirty today was that we were going to go with 159 to see
if it advanced or not. But the decision apparently was made
that there wasn't sufficient support for 159, that there a5 a
general disagreenent about the policies of 159,and for that

reason, | ask that the rules be suspended. |t js being done in
a direct way. It is being done in a way thatother bills have
been done in the past, and if you look at the bill and remember
the consideration of it, | think you will find that it is a very
meritorious piece of |egislati on. | would ask for the
consideration of it. If, in fact, it gets on gn Select File,
you have until Final Reading, if you have any questions or
uncertainties about the bill. Even though it has %een debated a
| ot, you can come, we will be glad to visit with you, glad 4
tell you the merits of the bill,who testified for it, explain

the provisions of it, if you haven't read the bill,.

PRESI DENT: One m nute.

SENATOR McFARLAND: ...and at that point, you can make a
deci sion whether or not on Final Reading to vote it up or down
and there can be, you know, the debate on Final Reading (gn pe

the decision maker as to whether the bill should pass or not.
It is not sonething | have plotted out or schemed out g days
or something like that. It is sonething that just cane up and
it is a good bill. And Senator Ashford and | thought gpout it
and we thought about a lot of bills that could have been put on,
but this was the bill that seemed to have the | east opposition,
the nost support fromeverybody, and a bill that was worthy of
consi deration. And as | said, Coach Osborne has testified in
favor of it. The Athletic Director has sent | etters.

Chancel | or Massengal e, who | think has been in favor of it, the
university, and a lot of the coaches have been in favor . i
and recent events have shown that we need some way to try ard

regul ate sports agents in our state because the problem is
getting worse.

PRESIDENT: Time.

SENATOR McFARLAND: And if they continue to operate as they do,

unbridled by ‘any rule or regulation within the State of
Nebraska, we will never...we are going to have a problemthat Is
going to hit one of our college athletes and it is going to
cause a lot of problems with ineligibility and things like iphat

in the past, and we have been dangerously cl ose.
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PRESIDENT: Time.

SENATOR NcFARLAND: ...to having problems |ike that in the past.
I dont want to have tho..e problemsn the future. | just
respectfully ask that we suspend the rules, consider ~the
anendnent . I will be glad tanswer any questions and we can
vote it up or down. Thank you.

PRESIDENT: Thank you. Senator Lamb, followed by Senator
Ashford, please.

SENATOR LAMB: Question.

PRESI DENT: The question has been called. pg| see five hands?
| do, and the question is, shall debate cease? All those in
favor vote aye, opposed nay. Record, Nr. Clerk, please.

CLERK: 25 eyes, 1 nay to cease debate, Nr. President.

PRESIDENT: Debate has ceased. Senator NcFarland, would you
like to close on your anmendment, please?

SENATOR NcFARLAND: Yes, | would be glad to. Thisis a joint
motion to suspend the rules to allow the sports agent bill to be
considered. It is simply that. As | said before, it is
sonet hi nfq.that has been done with other bills in here on 1'd say
four or five occasions that | can remenber, gsince | have been
here in the Legislature. | B159is not going anywhere. This
bill I think is a good bill. W have discussed it before. It
has been amended before. I think it is worthy of consideration.
If it is not onto this anendnent, it is setting on Select File
but | have talked with the Speaker and nmy ynderstandi ngis it
will never get up again. | nentioned in the previous statement
that there were, | think, e|even anendments by Senator Chambers
that were on the bill. He had Proposed t hose amendnents when we
di scussed this on General File. He had nade a notion to kill
the bil | with the idea of |aying it over so that we could
di scuss the el even anmendnments and maybe consolidate them or work
on the bill and see if we wouldn't have to prolong the debate on
it. The notion was made to kill. W laidit over. Ny
expectation was the bill would conme back on the schedul e again.
It never did come back on the schedul e again. | gsked Speaker
Barrett about it about two weeks ago, and | asked before |
considered a priority bill, | said, will this bill get up agai n?
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He said he didn't think it woul d. Now, Senator Chambers and |
had a brief discussion about the el even amendnents. | told him

I did not agree with all of them There were some, such as
striking the intent |anguage to the bill,which V¥10u"]dn't have
ave

changed the substance of the brll, | thought we m ght been
able to work through, and if you strike the intent |anguage, tﬁe
bill is still...the substance of the bill is still the sane.
That and sone other amendments would not have bothered e pyt
the other amendnents where you are striking major secti'ons of
the bill | did not agree with. We visited briefly on jt. Ny

expectation was to visit again at sone tine if it canme up. I

said, this particular proposal and thought did not occur to me
until after | heard today at eleven-thirty that 159 as not
going to advance. I just ask thecourtesy of suspen\gi ng the
rules, allow ng the anmendnment to come up as js, to adopt the
Athlete Agents Registration Act. I think if you have talked to
any of the people who advocated its passage, | think you see the
need for it. |t has been passed in a number of other st ates.
It has been effective in a nunber of other states, and you may
recall the recent publicity about Johnny Rogers, \nowas trying
to recruit, apparently recruit an athletein Houston,the
Hei sman Trophy winner of last year, and he apparently talked to
his mother at the Heisman Award cerenonies, and the State of
Texas has a bill simlar "tothis, not identical, but simlar,
and they were able to say this is not appropriate trying to talk
with an athlete if you are not registered in the State of Texas,

which Johnny Rogers and his associates were not registered in

Texas, and so they apparently fined him s | understand it

$10,000, or the company $10,000, to try to bring this whole
practice under sone kind of regulation and “control because it
has caused a | ot of athletes significant problens. They sign
with sports agents. They jeopardize their eligibility. They
end up losing a lot of money to some unscrupul ous,yery

unscrupul ous people. We have had that happen here in Nebraska.
We have come dangerously close to having some athletes |ose

their eligibility. I' think it is a good bill" and g have had
lots of people in support of it. |'d ask that you just suspend
the rules, consider the bill, and, you know, vote it up or down
on its merits at that time. | B 159 was not going anywhere, was
.going to be passedover. It seems to me that

. . . ﬁhis is an
appropriate way to use it to get sone good |egislation passed
that may not have been considered otherw se. Thank you.

PRESIDENT: Thankyou. That was the closing and the question is
the suspension of the germaneness rule. Al| those in favor vote
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aye, opposed nay.

SE"IATOR McFARLAND: Request a call of the house and a roll call
vote.

PRESI DENT: The question is, shall the house go under call ?

Please all those in favor vote aye, opposed nay. Record,
Mr. Clerk, please.

CLERK: 14 ayes, 0 nays to go under call, M. President.

PRESI DENT: The house is under call. Please return to your
seats and record your presence. Those not in the Chamber,
pl ease come back to the Chanber and record your presence so that
we may nove on. You have asked for a roll call yote, is that
correct, Senator MFarland? Regular order. Looking for Senator
Scofield, Senator Bernard-Stevens, Senator Smith, Senator Moore,
Senator Byars, Senator Schmit, Sepator RodJohnson, Senator
Korshoj, Senator | abedz, Senator Morrissey, Senator Ashford,

Senator Chi zek . We are  still looking  for Senator
Bernard-Stevens, Senator Chizek, Senator Labedz, and Senator
Kor shoj . Senat or Chi zek, Senator Korshoj,and Senator Labedz.

It looks |like we are all here except those that are excused.

Senator Labedz, pleaserecord your presence. Thank you. Gkay,

the question, ladies end gentlenen, is the suspension of the
germaneness rule, and a roll call vote in regular order has been

request ed. WIll you please hold the conversation down so the
Clerk can hear your response. Mr. Clerk.

CLERK: (Roll call vote taken. See page 1084 of the Legislative
Journal .) 17 ayes, 24 nays, M. President.

PRESI DENT:  The motion fails. Doyouhave anything else on the
bill? The call is raised. Mr. Clerk.

SENATOR McFARLAND: | would just ask for a gernmaneness ruling on
t he anendnent .

PRESI DENT: Just a nonent, Senator MFarl and, please.

CLERK: Mr. President, | have a notion on the desk from Senat or
MFarland. Senator MFarland would nove to syspend the rules
and require that LB 159 be voted upon on Select File wthout any
consi deration of further amendnents or any other notions.
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PRESI DENT: Senator MFarl and.

SENATOR McFARLAND: Expl anation, it would al nbost be tenpting to
vote on this to suspend the rules on 159 in jts present form
because | think 159 in its presentformis still a good b|||
This was a bill that was passed two years ago, as you may
recall, with 33 votes and was vetoed, and this is a bill that
has been advanced on General File | think wi t I forget the
number of votes, but as | recall the vote earlier, there were a
| ot of votes on it. When SenatorAshford and | tga]lked about
this noon, one of the thoughts | had was, hey, don't just pass
over this bill gracefully, | man, make senators vote on the
bill, and if there are some senators who changetheir votes,
they ought to be called into question and ought to be jsked to
expl ai n why they woul d change their vote on this bill because we
think the real lack of support for this bill that apparently
exists is not aresult of the merits of the bill but more gf g
result of |obbying that has gone on. That could have been done
and we could have tried to force everyone or | would have

to force everyone to vote on the bill, but thought rather than
do that and rather than have the bill go down in flanes

to chastise senators who may switch their vote or who have nevey
been consistent on this bill, we thought, well, why not take a
situation where the bill is not going to advance, bu i in a
position to be used as a vehicle for other good Ieglslatlon, wh
not use it as a vehicle for th|s particular bill? \weconsidere
many other bills possible. Rol OPI es for not addressing this
issue earlier and doing it Wlt ittle more notice. | think
the lack of notice caused a lot of ynpcertainty and a lot of

apprehension and distrust. | tried to be as forward and direct
as possible. | did contact the sponsors of the bill. |  thank
Senator ~ Ashford and Senator Conway for allowing it to be
considered in this method. | also thank Senator Kristensen fgr
his at | east withdraw ng theamendnents, he was going to do it
anyway. | appreciate that maybe he  t hought thi was

i nappropriate way to do it but that is his perfect right to vote
that way, and as it is all of your perfect right to vote not to
suspend the rules. That is your legitimte option.

I wanted to have the chance, | think this gthlete agBeur}tasnyvk\g?yl,l
woul d have been an excellent bill. | don't know if we can anmend
it, if there are any bills that are gernane that may be advanced
and be used as a vehicle to which we could attach this bill.

may try it again. In the interim | would hope that you ayiew
the consideration of the bill because it is a good bill, gng
would have been worthy of passage and enactment, and | thmk
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that in future years if we do not enact something of this
nature, we aregoing to be suffering the consequences of a | ot
of enbarrassnment when athletes at UN-O or at Creighton or at

Nebraska or anywhere el se suddenly | ose their eligibil ity

because we have not addressed the problemand tried t0 “eqyjate

and restrict sports agents within the State of Nebraska. it
may not happen next year, but in two, three, four, five years,
if legislation like this is not enacted, wemaybe looking back
on this day and saying, why didn't we vote thi's legislation in?
We could have prevented a problem prevented a great
enmbarrassment and the |oss of eligibility of an athlete or
athlete eligibility to conpete in sports. | appreciate the
situation here. It was rather quick. | ppreci ate the fact

that it came on rather quickly and | wasn't ablre" 5 explain it

as best I could. Hadl known about this bill, LB ﬁ% status

ahead of eleven-thirty this norning, | would have made those
kind of arrangenents and notified you of what exactly | was
going to do. | apologize if there was any m sunderstandi ng

| appreciate the fact that at least | was given the opportunity
to have it considered. And with that, | would just withdraw the

notion to suspend, and | guess we can go Oon with whatever was
intended with this bill anyway. Thank you.

PRESI DENT: The amendment is withdrawn.

CLERK: ~ M. President, the next notion | have with respect to
LB 159 is a notion to indefinitely postpone. That is being
offered by Senator Moore. Sepator Conway, as the introducer,
has the option to lay the bill over, M. Preésident.

PRESIDENT: Takeit up?

SENATOR CONWAY: I think we will lay the bill over,
Mr. President.

PRESIDENT: Senator Conway, did you say you wish to hold the
bill over?

SENATOR CONWAY: Yes, sir.
PRESI DENT: Then it will be held over. Mr. C|erk’ anything for

the good of the cause? we will nove on to LB 520.
CLERK: M . President, 520 is on Select File. | 4o have E & R
anendnents pending. First order of business gre E6 R
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